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Invoking the Rule 

I read with interest Bryan R. 
Rendzio’s article, Invoking “The 
Rule” During Depositions? Absolutely 
“Maybe,” in the November 2008 Jour- 
nal. However, I disagree with his 
assessment of the law, and suggest a 
further practical consideration. 

Mr. Rendzio states that Dardashti v. 
Singer, 407 So. 2d 1098 (Fla. 4th DCA 
1982), holds that the rule of seques- 
tration of nonparty witnesses “may 
be invoked at a deposition.” By that I 
take it that he means that, without the 
involvement of a judge, one attorney 
at a deposition may announce that 
he or she is invoking the rule, and the 
other attorney(s) and attendees must 
comply. Although I don’t practice in 
the Fourth District, my reading of the 
plain language of the Dardashti deci- 
sion shows that it did not involve that 
situation and so does not explicitly 
authorize any such practice. 

In Dardashti, the attorney had 
filed a motion to exclude a nonparty 
from the deposition, apparently prior 
to the deposition being held (though 
that is not clear from the decision). 
The trial judge denied the motion, 
and the appellate court ruled that a 
trial judge should “ordinarily” grant 
such a motion, as the court would 
in connection with attendance at a 


hearing. The decision says nothing 
about whether the rule can simply be 
“invoked” on the spot, with no judge 
present to rule upon it. 

With no judge and no order, it is 
an interesting question under what 
authority a nonparty attendee at 
a deposition (who is usually not 
represented by any of the attorneys 
present) could be compelled to leave 
the deposition, which is a “public pro- 
ceeding.” Only a court order provides 
the proper authority for that. 

For a motion to exclude nonparty 
witnesses from depositions to have 
to be filed in every single civil action 
would be very inconvenient, though 
technically, the only sure course of 
action. Under “Practical Consider- 
ations,” I would suggest that the at- 
torneys involved in a case amicably 
discuss this issue prior to any depo- 
sitions being held. Most attorneys 
will mutually agree to exclude likely 
potential witnesses from depositions 
(and most such persons don’t attempt 
to attend under those circumstances). 
To be safe, such an agreement should 
be in a signed writing under Fla. 
R. Jud. Admin. 2.505(d), but in my 
experience, a verbal agreement is 
sufficient with most attorneys. 
MatrHew D. ELLRop 
New Port Richey 
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PRESIDENT S PAGE 


by John G. White III 


Your Board of Governors 


he holidays are a time of giv- 

ing. But the season of giving is 

yearlong for the members of The 

Florida Bar Board of Governors. 
Studying voluminous documents, informa- 
tion, and thick notebooks of board materials, 
they dedicate a significant number of hours 
a month to their work as elected governors. 
They are not reimbursed for expenses to 
attend six meetings a year. 

I wish there was sufficient space in this 
article to tell you about all 52 board members 
and their hard work, dedication, and commit- 
ment to The Florida Bar. Unfortunately, there 
is not enough space, but I would like to tell you 
a little bit about a few members of our board. 

What prompts them to give of their time 
and energy to deal with Bar business that 
includes enforcing violation of the unli- 
censed practice of law, reviewing grievance 
cases, handling ethics opinions and appeals, 
recruiting nominees for judicial nominating 
commissions, and serving as liaisons to Bar 
committees? 

“There is only one reason Bar service is 
worthwhile to me. It is the same reason I de- 
cided to become a lawyer. At the end, I want 
to know that the world is a little bit better 
because of me,” said senior board member, 
David Rothman, a former prosecutor who 
is now a partner in a three-person Miami 
criminal defense firm. 

“Being a member of the Board of Gover- 
nors is not just an honor, but an opportunity 
to help our community, the profession, and 
the lawyers of Florida. It is why for every 
year of my service on the board, I have 
served on the one Bar committee dedicated 
to discipline, the Discipline Review Com- 
mittee,” added Rothman. 

“Every calling is great when greatly pur- 
sued, and I can think of no greater calling 
than serving on the Board of Governors,” said 
Mayanne Downs, a partner at the six-lawyer 
litigation firm of King, Blackwell, Downs & 
Zehnder in Orlando, in the Ninth Circuit. 

“Being surrounded by those who excel in 
both public service and their own profession 
is an ever-constant source of knowledge and 
inspiration. We are such a large state now, 
and our profession reflects increasingly not 
only ethnic and gender diversity, but also 
the more subtle diversity of geography, 
culture, and thought. Being a member of 
that group, and having the chance to par- 
ticipate in the consideration, debate, and 
formulation of policy issues is an honor and 
a privilege. I wouldn’i trade my time on the 
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board for anything,” added Downs. 

Gwynne Young, a shareholder, civil litiga- 
tor, and certified arbitrator at Carlton Fields 
in Tampa, answers: “I get a great deal of per- 
sonal satisfaction from my Florida Bar work. 
I think the Bar provides outstanding service 
to its members and to the public. I am proud 
to be able to contribute in some small way.” 

Gwynne’s contribution is certainly not small 
to me. I value her reasoned voice and those 
of all 52 members in helping forge decisions 
affecting the 85,000 members of the Bar. 

David, Mayanne, and Gwynne represent 
the full spectrum of diversity of law firm 
size and practice area on the Board of 
Governors. Half of the board members are 
lawyers working in solo practices or firms 
of less than 20 lawyers. 

Practice areas reveal this mix: personal 
injury, environmental and land use, employ- 
ment, business, real estate, workers’ comp, 
tax, civil trial, insurance defense, wrongful 
death, family law, appellate, corporate, 
medical malpractice, criminal, product 
liability, maritime, securities litigation, 
health care, estate planning, construction 
litigation, trade secret disputes, intellectual 
property, white collar crime, professional li- 
cense regulation, elder law, creditors’ rights, 
and franchise litigation. 

Some governors bring experience outside 
traditional law firm settings. Juliet Roul- 
hac, in the 11th Circuit, is corporate counsel 
for Florida Power & Light. YLD President 
Jewel White Cole works in the Pinellas 
County Attorney’s Office. And Larry Ring- 
ers, of the 20th Circuit, is chief of staff for 
Lt. Gov. Jeff Kottkamp. 

You can imagine how our lively debates 


provide collegial, yet contrasting, perspec- 
tives. And that’s the way it should be. 
Impressive, too, is the high caliber of my 
colleagues who have given back to their 
communities and the legal profession in 
myriad ways: serving as adjunct professors 
at law schools, voluntary bar presidents, 
guardians ad litem and trustees on hos- 
pital boards and performing arts centers; 
directing the Boys and Girls Club; found- 
ing a Child Abuse Council; representing 
pro bono a first-degree murder defendant; 


- serving on the Supreme Court Commission 


on Professionalism; coo:dinating church 
mission service to the Dominican Republic; 
leading a home for abused and HIV-positive 
babies; serving on the South Florida Water 
Management District Governing Board; 
and teaching first-grade Sunday School. 

Richard Tanner, an out-of-state governor 
in New Jersey, is a captain in the US. Coast 
Guard who serves on the governor’s task 
force on artificial reefs and on the board 
of trustees of a volunteer ambulance unit. 
Ian Comisky, an out-of-state governor from 
Philadelphia, co-authored a two-volume 
treatise, Tax Fraud and Evasion, and has 
taken his tax talk to the world, appearing 
on CNN and CNBC’s “Money Talk.” 

One public member, Arnell Bryant-Willis, 
serves on the Governor’s Council on Farm- 
worker Affairs. Our other public member, 
Alvin Alsobrook, a former vice president at 
the University of Florida, was involved from 
the beginning with university vanity license 
plates when he lobbied for UF, helping bring 
in money for alma maters ever since the 
Florida Legislature passed the bill in 1986. 

Our governors’ law school alma maters 
display yet another array: University of 
Florida, Florida State, University of Miami, 
Nova Southeastern, Stetson, St. Louis U., 
Emory, Loyola, Duke, George Washington, 
Rutgers, South Texas, Cumberland, Ohio 
Northern, and U. of Illinois. Scott Hawkins, 
vice chair of the 35-lawyer Jones Foster 
firm in West Palm Beach, has the unique 
distinction of receiving a master’s degree 
in business administration from the Uni- 
versity of Edinburgh in Scotland. 

To all of you — our diverse and talented 
members of the Board of Governors — thank 
you for giving of yourselves so selflessly. Our 
Florida Bar is better because of you. 
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The Learned Intermediary Doctrine in Florida: 
Courts Wrestle with Claimed Exceptions to the 
Doctrine in Drug and Device Litigation 


by John A. Camp and Gary M. Pappas 


he learned intermediary doctrine (LID) is a 
widely recognized defense in pharmaceutical 
failure-to-warn litigation. Under the LID, a 
pharmaceutical manufacturer has a duty to 
warn the learned intermediary — the patient’s prescribing 
physician—of risks associated with its product. The manu- 
facturer does not have a duty to warn the patient directly. 
Virtually every state recognizes the LID in prescription 
drug litigation, and many courts have applied the LID in 
medical device litigation as well. Plaintiffs have sought to 
circumvent the LID by advancing alternative theories of 
recovery against manufacturers in addition to the tradi- 
tional negligent failure to warn cause of action, including 
common law negligent misrepresentation and fraud claims 
as well as claims based on statutory consumer protection 
legislation. Additionally, plaintiffs in a variety of contexts 
have advocated for courts to recognize exceptions to the 
doctrine, including an “overpromotion” exception and a 
“direct-to-consumer” (DTC) advertising exception. 

Two opinions issued in June 2007 addressed theories 
advanced by plaintiffs seeking to avoid the application of 
the LID. In one, the West Virginia Supreme Court rejected 
the LID in its entirety. In the other, the U.S. District Court 
for the Southern District of Florida reaffirmed the LID 
under Florida law and resolved in the manufacturer’s favor 
several issues of first impression in this state, including 
whether the LID applies to medical devices and whether 
it applies to Florida’s consumer fraud statute. Additionally, 
this court examined whether the overpromotion or DTC 
advertising exceptions applied to the case before it under 
Florida’s LID framework. 

This article traces the evolution of the LID generally 


and tracks its adoption and implementation in Florida. 
The authors then discuss the national trends in LID juris- 
prudence based on a landmark 1999 New Jersey Supreme 
Court opinion and the recent West Virginia Supreme Court 
opinion. Finally, in the wake of these decisions, the authors 
examine the June 2007 LID opinion from the Southern 
District of Florida and analyze the impact of this case on 
future LID cases in Florida. 


Evolution of the Doctrine 

The term “learned intermediary” was coined in 1966 in 
Sterling Drug, Inc. v. Cornish, 370 F.2d 82 (8th Cir. 1966). 
The Sterling court articulated the doctrine as follows: “[Wle 
are dealing with prescription drugs rather than a normal 
consumer item. In such a case the purchaser’s doctor is the 
learned intermediary between the purchaser and the manu- 
facturer. If the doctor is properly warned of the possibility 
of a side effect, there is an excellent chance that injury to 
the patient can be avoided.”' Virtually every jurisdiction 
now recognizes the LID essentially as the Sterling court 
articulated it 40 years ago.” 

The LID creates an exception to the general rule that 
a manufacturer owes its consumers a duty to warn of the 
risks associated with its products. Under the LID, a drug 
or medical device manufacturer’s duty to warn consumers 
of the dangers associated with its prescription product 
extends only to the prescribing physician who acts as a 
“learned intermediary” between the manufacturer and the 
ultimate consumer and assumes responsibility for advising 
individual patients of the risks associated with the drug.* 
As long as adequate information has been provided to the 
patient’s physician, the manufacturer will be deemed to 
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have discharged its duty to warn and 
will not be held liable if the physician 
fails to pass that information on to the 
patient.‘ 


The Learned Intermediary 
Doctrine in Florida 

The LID developed in Florida in the 
context of prescription drug failure-to- 
warn cases. It was first recognized by 
the Fifth District Court of Appeal in 
Buckner v. Allergan Pharmaceuticals, 
Inc., 400 So. 2d 820 (Fla. 5th DCA 
1981). The Florida Supreme Court 
adopted the LID eight years later 
in Felix v. Hoffman-LaRoche, Inc., 
540 So. 2d 102 (Fla. 1989).° In Felix, 
a mother sued the manufacturer of 
a prescription acne drug, Accutane, 
for the wrongful death of her son, 
which she attributed to her ingestion 
of the drug while she was pregnant. 
Her child was born with severe birth 
defects, which led to his early death. 
At issue in Felix was whether the 
manufacturer furnished adequate 
warnings of the dangers of using Ac- 
cutane during pregnancy. 

The court stated that the manu- 
facturer’s duty to warn of the risks 
associated with Accutane was directed 
to the physician, not to the patient, 
because “the prescribing physician, 
acting as a ‘learned intermediary’ 
between the manufacturer and the 
consumer, weighs the potential ben- 
efits against the dangers in deciding 
whether to recommend the drug to 
meet the patient’s needs.” Thus, the 
court concluded, the drug manufactur- 
er had discharged its duty to warn and 
could not be penalized if the physician 
failed to impart his knowledge of the 
dangers of the drug to his patient.® 


Rationale 

Courts have articulated a number 
of rationales for the LID, all of which 
are based on the concept of the tra- 
ditional doctor-patient relationship. 
First is the notion that the physician, 
not the patient, is in the best position 
to weigh the risks and benefits of a 
particular drug, taking into account 
the patient’s presentation, medical 
history, and the like. It is the physi- 
cian, after all, who exercises his or her 
independent professional judgment in 
selecting the appropriate drug for the 


patient. Second, the physician is in a 
better position than the manufacturer 
to provide the appropriate warning 
to his or her patient of the risks as- 
sociated with the drug. As a practical 
matter, because the manufacturer 
lacks effective means to communicate 
directly with consumers of its product, 
it would be virtually impossible for a 
drug manufacturer to warn each pa- 
tient. Third, requiring manufacturers 
to provide warnings directly to the 
ultimate consumers would interfere 
with doctors’ relationships with their 
patients. 

Critics of the LID have suggested 
that these rationales may have made 
sense in the era of the “Norman Rock- 
well image of the family doctor,” when 
pharmaceutical companies directed 
their sales efforts entirely to physi- 
cians, and patients relied entirely on 
their doctors to choose and prescribe 
the drugs best suited for their needs. 
But, these critics argue, that world no 
longer exists, and the LID no longer 
applies in today’s healthcare environ- 
ment. 

Advocates for the continued viabil- 
ity of the LID argue that the basic 
rationale for the doctrine still ap- 
plies, even in the face of the changing 
healthcare landscape. For example, 
they maintain, whether a drug is 
advertised directly to a consumer or 
not, the physician who prescribes the 
drug is still the intermediary between 
the manufacturer and the consumer. 
It is the physician’s duty after all to 
become informed about the qualities 
and characteristics of those products 
he or she prescribes and to exercise 
independent judgment, taking into 
account his or her knowledge of the 
patient and the product. The patient 
is expected to and, presumably, does 
place primary reliance upon that judg- 
ment. Even if information about a drug 
is readily available to the patient, it 
is the doctor who must make the final 
decision as to the appropriateness of 
that drug for the patient. Thus, if the 
product is properly labeled and carries 
the necessary instructions and warn- 
ings to fully apprise the physician of 
the proper procedures for use and the 
risks involved, the manufacturer can 
reasonably assume that the physi- 
cian will exercise his or her informed 
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judgment that information in conjunc- 
tion with his or her own independent 
learning, in the best interest of the 
patient.’ Even in the current health- 
care environment, where product 
labels are set forth in their entirety 
in print advertisements, where drug 
companies tout the benefits of their 
products on radio and television, and 
where the Internet allows patients to 
thoroughly research the benefits and 
risks of drugs, patients still must rely 
on their physician to make decisions 
regarding the safety, efficacy, and 
appropriateness of the drugs they 
prescribed. 


Challenges to the Application of 


‘the LID 


In 1999, the New Jersey Supreme 
Court recognized for the first time 
an exception to the LID in the case 
of drugs that are advertised directly 
to consumers. In Perez v. Wyeth Labo- 
ratories, Inc., 734 A.2d at 1248 (NJ. 
1999), the plaintiffs claimed that 
Wyeth failed to properly warn con- 
sumers about the side effects of the 
contraceptive Norplant. The plaintiffs 
alleged, among other things, that Wy- 
eth undertook a widespread advertis- 
ing campaign directed at consumers 
rather than at their doctors, including 
advertisements on television and in 
magazines, but did not directly warn 
consumers of the side effects associ- 
ated with Norplant.’ Wyeth moved 
for summary judgment, invoking 
the LID.® The trial judge granted 
summary judgment in Wyeth’s favor, 
finding that the LID required Wyeth 
to warn only the plaintiffs’ treating 
physicians of the risks associated 
with the product, not the plaintiffs 
themselves.'° The intermediate ap- 
pellate court affirmed the trial court’s 
decision. 

The New Jersey Supreme Court 
reversed and remanded the case to 
the trial court, finding that although 
New Jersey recognizes the LID, the 
doctrine did not apply in the arena 
of direct-to-consumer advertising. 
The court reasoned that “when mass 
marketing of prescription drugs seeks 
to influence a patient’s choice of a 
drug, a pharmaceutical manufacturer 
that makes direct claims to consum- 
ers for the efficacy of its product 
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should not be unqualifiedly relieved 
of a duty to provide proper warnings 
of the dangers or side effects of the 
product.”!! The direct marketing of 
drugs to consumers, the court found, 
carries with it a corresponding duty 
requiring manufacturers to warn the 
consumers, rather than their doctors, 
of defects in the product.” 

Central to the Perez court’s decision 
was its conclusion that healthcare 
today is far different than it was 
when the LID evolved as a defense in 
pharmaceutical litigation. The court 
found that consumers today actively 
participate in their healthcare deci- 
sions, including whether particular 
drugs or devices should be used. 
Direct-to-consumer advertising, the 
court determined, “alters the calculus 
of the learned intermediary doctrine,” 
making it inapplicable to drugs mar- 
keted directly to consumers." In fact, 
the court concluded, “[c]onsumer-di- 
rected advertising of pharmaceuti- 
cals thus belies each of the premises 
on which the learned intermediary 
doctrine rests.”"* In short, the court 
determined that “[o]ur medical-legal 
jurisprudence is based on images of 
healthcare that no longer exist.” 
Given the dramatic increase in di- 
rect-to-consumer advertising of drugs 
and medical devices in the past 10 to 
15 years, it was generally believed 
that the Perez decision signaled a 
broad-ranging exception to the LID, 
and plaintiffs sought the application 
of Perez in a wide array of pharmaceu- 
tical cases across the country. In fact, 
plaintiffs have argued in a variety 
of contexts that Perez stands for the 
proposition that the LID is not appli- 
cable at all in cases involving direct- 
to-consumer (DTC) advertising." 

In the years following the Perez 
decision, however, the New Jersey 
Supreme Court’s opinion does not 
appear to have had the impact prac- 
titioners and commentators on both 
sides of the debate thought it would 
have. Until 2007, no court chose to 
follow the Perez holding, and, in fact, 
courts in a number of jurisdictions 
specifically rejected the notion that 
DTC advertising creates an exception 
to the LID. Additionally, even New 
Jersey courts have held that Perez 


should not be read too broadly and _ 


refused to find a DTC exception even 
though information was provided 
by the manufacturer directly to pa- 
tients." 

In June 2007, the West Virginia Su- 
preme Court, in State ex. rel. Johnson 
& Johnson Corp. v. Karl, 647 S.E. 2a 
899 (W.Va. 2007), refused altogether 
to adopt the LID. The Karl decision 
was based in part on the court’s 
recognition of the rise of managed 
healthcare and DTC advertising both 
on television and via the Internet. The 
Karl court reasoned that the world of 
healthcare that underlies the develop- 
ment of the LID no longer exists and 
that the current model of managed 
care is not based on a focus on patient 
counseling or education about the 
risks and benefits of different pharma- 
ceutical options.'* At the same time, 
the pharmaceutical industry itself 
has changed, with drug manufactur- 
ers “pushing their products onto the 
general public like never before.”!® 
These conditions, the court opined, 
mark “[sjignificant changes in the 
drug industry [that] post-dated the 
adoption of the learned intermediary 
doctrine in the majority of states in 
which it is followed.” Finding that 
drug companies now spend millions 
of dollars marketing their products to 
consumers (both through advertising 
and company and product web sites), 
the Karl court determined that the 
manufacturer, not the physician, is 
the one best suited to advise patients 
of the risks and benefits of its drugs.” 
Thus, the court held that “under 
West Virginia products liability law, 
manufacturers of prescription drugs 
are subject to the same duty to warn 
consumers about the risks of their 
products as other manufacturers.”” 

Focusing largely on the scope and 
effect of DTC advertising, the Karl 
court dispensed with the tradition- 
ally accepted rationales for the LID. 
The court refused to take into account 
the generally accepted view that the 
doctor is in a better position than the 
drug manufacturer to warn the pa- 
tient about the risks associated with 
a drug. Additionally, the court ignored 
the rationale that it is the doctor, not 
the manufacturer, who is in the best 
position to decide which drug is ap- 
propriate for the patient, and that it 
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would be difficult, if not impossible, for 
a manufacturer to provide warnings 
to ultimate users (beyond information 
already contained on product labels 
and in package inserts).”* 

Shortly after the Karl decision, 
the Wyoming Supreme Court added 
Wyoming to the list of states recog- 
nizing/adopting the LID. Given the 
fact that the overwhelming majority 
of states have adopted the LID, most 
commentators concluded that Karl 
was an anomaly and would not change 
the pharmaceutical failure-to-warn 
landscape outside of West Virginia. 
Then, in August 2008, in Rimbert v. 
Eli Lily & Co., No. Civ. 06-0874, slip 
op. (D.N.M. Aug. 22, 2008), the U. S. 


_ District Court for the District of New 


Mexico predicted that the New Mexico 
Supreme Court would also reject the 
LID. 

The Rimbert court sounded many of 
the same themes as those articulated 
by the Karl court including, inter alia, 
dramatically increased DTC market- 
ing, the changed healthcare delivery 
system, consumers’ increased abil- 
ity to get information about drugs. 
Additionally, it reasoned that New 
Mexico’s strict liability jurisprudence 
is inconsistent with the LID, which 
the court determined shifts the risk 
of loss to the physician and patient. 
Citing the policy concerns upon which 
New Mexico’s strict liability doctrine 
is based, the court concluded that, if 
presented with the issue, the New 
Mexico Supreme Court would reject 
the LID and refused to recognize it 
as a defense in the case before it.”° 


Beale v. Biomet 

At the same time the West Virginia 
Supreme Court was rejecting the LID 
as a vestige of an earlier — no longer 
relevant — era, a federal district court 
interpreting the LID under Florida 
law embraced the traditional LID 
notions articulated by the Florida 
Supreme Ceurt in Felix and rejected 
numerous attempts by the plaintiffs 
to avoid its application or to create 
exceptions. This opinion strongly 
suggests the continued viability of 
the doctrine for Florida practioners 
despite West Virginia’s (and possibly 
New Mexico’s) suggestion that the 
LID no longer has a place in phar- 
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maceutical failure to warn jurispru- 
dence. 

Beale v. Biomet, Inc., 492 F. Supp. 
2d 1360 (S.D. Fla. 2007), marked the 
first time a court sitting in Florida ex- 
pressly considered several important 
issues relating to the application of 
the LID in the state: 1) whether the 
doctrine applied to medical devices; 
2) whether the doctrine applied to 
consumer fraud claims under the 
Florida Deceptive and Unfair Trade 
Practices Act (FDUTPA)”; 3) whether 
the Perez exception for DTC adver- 
tising applied; and (4) whether the 
“overpromotion” exception applied. 

In Beale, the court consolidated 
two similar cases filed by individuals 
against Biomet, the manufacturer of a 
partial knee prosthetic device known 
as the Repicci II Unicondylar Knee?’ 
(the device). Both plaintiffs had the 
device implanted by a board certified 
orthopedic surgeon with more than 
35 years of experience, including an 
estimated 10,000 joint replacement 
surgeries.” The plaintiffs alleged that 
their weight and activity levels made 
them inappropriate candidates for the 
device and that in each case the device 
failed and needed to be replaced with 
a total knee prosthetic.*° They sued 
Biomet for negligence, strict liability, 
violation of FDUTPA, and negligent 
misrepresentation, seeking damages 
for pain, suffering, and disfigurement 
for enduring two surgeries when 
only one procedure — the total knee 
replacement — should have been 
performed.*! 

Both plaintiffs had become aware 
of the device through newspaper ad- 
vertisements for free seminars given 
by the surgeon’s medical assistant 
at a local hospital. At the seminar, 
the medical assistant served re- 
freshments, discussed osteoarthritis 
symptoms, displayed before-and-after 
x-rays, and handed out a brochure 
produced by Biomet for distribution 
in physicians’ offices.** The brochure 
contained basic information about the 
device and a series of frequently asked 
questions with Biomet’s answers. 
The same type of information was on 
Biomet’s Web page.** Biomet did not 
dispute that it engaged in these and 
other marketing efforts to promote 


physician’s offices, advertisements in 
orthopedic journals, presentations at 
meetings of orthopedic surgeons, and 
video demonstrations of the surgical 
procedure.** 

Biomet moved for summary judg- 
ment on the basis of the LID, arguing 
that it discharged its duty to warn 
by providing adequate warnings to 
the medical profession relating to 
the device through its package insert 
and promotional materials. Addition- 
ally, Biomet argued that the chain of 
causation was broken because the 
surgeon had independent knowledge 
of the risks and complications associ- 
ated with knee replacement surgery 
that an adequate warning should 
have been communicated. 

The court began with a detailed 
discussion of the LID, including the 
Buckner court’s first application 
of the doctrine in Florida and its 
ultimate adoption by the Florida 
Supreme Court in Felix. Noting the 
absence of controlling state precedent 
on whether a medical device falls 
within the LID, the court reasoned 
that the rationale behind the LID 
— that patients do not have access to 
prescription medicines without the 
intervention of a learned intermedi- 
ary — made even more sense in the 
context of medical devices. The court 
went on to note that “[w]hile some 
individuals could conceivably gain 
access to prescription drugs without 
their doctor’s assistance, it is not rea- 
sonably conceivable that an individual 
could obtain and implant a device 
that requires a surgeon without the 
intervention of a physician.** The 
court concluded, therefore, that the 
LID applies to medical devices under 
Florida law.* 

The court then analyzed the ad- 
equacy of Biomet’s warning to the 
treating surgeon in the face of the 
plaintiffs’ claims that they were 
improper candidates based on their 
weight and activity level. The court 
recited extensively from the package 
insert,*’ finding Biomet’s warnings 
clear and unambiguous on the weight 
and activity issues, and held that the 
warnings were adequate as a mat- 
ter of law.** Additionally, the court 
found that the plaintiffs had failed 


the device, including sales visits to - to introduce evidence contradicting 
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the surgeon’s independent knowledge 
of the appropriate patient selection 
criteria for the device and risks associ- 
ated with its implantation, and thus 
the chain of causation was broken as 
a matter of law.*® The court rejected 
the plaintiffs’ unsupported conten- 
tions that Biomet had colluded with, 
influenced, or misled the surgeon 
about the device through its market- 
ing efforts.*° 

Next, the court confronted another 
issue of first impression in Florida: 
whether the LID applied to the plain- 
tiffs’ consumer fraud claims brought 
under FDUTPA."! The plaintiffs’ 
pointed to Biomet’s Web site and 
promotional brochure as the source 


. of their alleged deception.” The court 


recognized that federal courts in juris- 
dictions across the country, including 
Florida, had held the LID encompass- 
es all claims based on a pharmaceuti- 
cal manufacturer’s failure to warn, in- 
cluding fraud, misrepresentation, and 
violation of state consumer protection 
laws.** The rationale behind these 
decisions was that the gravamen of 
all such claims is the defendant’s 
alleged failure to adequately warn 
or disclose risks of using its product. 
“If the doctrine could be avoided by 
casting what is essentially a failure to 
warn claim under a different cause of 
action, such as a violation of [the state 
consumer protection act] or a claim of 
misrepresentation, then the doctrine 
would be rendered meaningless.”** 
The court held that the same result 
was warranted in Florida and that 
the plaintiffs’ FDUTPA claim, which 
was ultimately based on Biomet’s al- 
leged failure to warn, was barred by 
the LID.* 

The court next addressed the plain- 
tiffs’ argument that Florida should 
adopt the DTC advertising exception 
to the LID created by the New Jer- 
sey Supreme Court in Perez.** The 
court fully explored the Perez court’s 
reasoning in adopting the exception 
where drug companies market their 
products directly to consumers via 
broadcast and print media. Yet, the 
court observed that in the eight years 
following Perez, no court had joined 
New Jersey and several courts had 
expressly rejected an exception to the 
LID.“ The court concluded, therefore, 
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that the Florida Supreme Court would 
be unlikely to recognize the DTC ex- 
ception and declined to create such an 
exception in the plaintiffs’ case.** 

Finally, the court confronted the 
plaintiffs’ argument that “overpromo- 
tion” of a product creates an exception 
to the LID and negates any of the 
manufacturer's warnings. Once again, 
the court observed that this was an 
issue of first impression as no Florida 
court had recognized overpromotion 
as an exception to the LID.** The court 
then observed that the majority of 
cases cited by plaintiffs were factually 
distinguishable because the drug at 
issue in each was heavily promoted 
by “detail men” who visited the phy- 
sicians’ offices, encouraged them to 
prescribe the drug, and provided them 
with information which contradicted 
the package insert warnings. More- 
over, the physicians in those cases 
testified that they were influenced 
by the salesmen’s representations 
and prescribed the drugs more freely 
than they would have without their 
representations.” Assessing the facts 
before it, the court found no compa- 
rable evidence of overpromotion or 
influence and concluded the plaintiffs 
had failed to raise a genuine issue to 
defeat summary judgment.*! 

In conclusion, the court stated that 
the LID “is firmly established under 
Florida law, and no Florida courts 
have recognized the exceptions urged 
by Plaintiffs.” 


Analysis 

The Perez opinion marked the first 
time a state recognized a DTC ad- 
vertising exception to the LID. Until 
the West Virginia Supreme Court’s 
opinion in Karl, however, no court had 
followed Perez, and several courts spe- 
cifically declined to follow it. Thus, it 
appeared that Perez was an anomaly 
and that the LID would remain a vi- 
able defense in pharmaceutical failure 
to warn cases, even those involving 
direct-to-consumer advertising. The 
Kari opinion goes much further than 
Perez, however, and rejects the LID 
altogether, albeit against the back- 
drop of DTC advertising. The Rimbert 
opinion predicts that the New Mexico 
Supreme Court would do the same. 

The Kari court found that “a mere 


twenty-one states have expressly 
adopted the learned intermediary 
doctrine.” The use of the adjective 
“mere” to describe nearly half the 
states signals the Karl court’s direc- 
tion. Additionally, the court failed to 
acknowledge that while it may be the 
case that only 21 state supreme courts 
have expressly adopted the LID, courts 
in virtually every jurisdiction have rec- 
ognized the doctrine, and the supreme 
courts of the remaining states have not 
specifically rejected it. 

More significantly, the Karl court 
found the justifications for the LID 
“to be largely outdated and unper- 
suasive.” Thus, the court raised and 
dismantled the justifications tradi- 
tionally articulated in support of the 
LID. In the end, the Kar/ court ruled 
that manufacturers of prescription 
drugs are subject to the same duty to 
warn consumers directly about the 
risks associated with their products 
as other manufacturers. Thus, the 
Karl court departed from 70 years of 
jurisprudence and appears to have 
been more influenced by the current 
state of healthcare delivery than by 
the uniqueness of the doctor-patient 
relationship that underpins the LID. 

In refusing to adopt the LID, the 
Karl court ignored the policy favor- 
ing the socially redeeming value to 
consumers of readily available infor- 
mation about prescription drugs and 
devices. Similarly, the Rimbert court 
cited increased patient awareness 
and information as a justification 
for doing away with the LID on the 
theory that providing information 
directly to patients makes the notion 
of warning patients by warning their 
doctors outdated. On the other hand, 
pharmaceutical companies argue that 
patients are better off today than they 
were during the Norman Rockwell 
era of “doctor knows best” because 
they have easy access to free content 
on manufacturers’ Web pages, other 
Internet sites, and printed brochures 
about their medical conditions and 
prescription drugs or devices that 
their treating doctors may prescribe. 
Such information, they contend, al- 
lows patients to enter their treating 
doctors’ offices with more focused 
questions about their conditions that 
allow the doctors to make better-in- 
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formed and efficient diagnoses and 
prescriptions for care. If the delivery 
of such information imposes a greater 
duty to warn, manufacturers would 
likely be forced to pull down their 
Web content and shut off the stream 
of information about their products, 
whether by printed brochures or DTC 
advertising. 

Most people would agree that a 
world in which patients have direct 
access to information about their 
health and treatment is a good thing. 
While pharmaceutical companies 
certainly benefit from DTC advertis- 
ing, so do patients. The LID is predi- 
cated on the notion, however, that it 
is doctors, not patients, who have to 


_make ultimate decisions about the 


treatment of their patients. Arming 
patients with additional information 
may take the doctor-patient relation- 
ship out of the realm of the paternal- 
istic, but patients must still rely on 
their doctors to prescribe courses of 
treatment and drugs or devices best 
suited for them. The LID encourages 
drug and device manufacturers to 
provide adequate information about 
their products to physicians, knowing 
that those physicians are in the best 
position to pass that information on to 
their patients in the context of their 
medical histories, courses of treat- 
ment, etc. 

The Beale court was faced with 
the very same landscape as the Karl 
court, one of DTC advertising, readily 
available information about the pre- 
scription device via the Internet and 
printed brochures, and promotion of 
the product by sales representatives 
and the doctor’s seminars. Neverthe- 
less, the Beale court rejected every 
theory of recovery raised by the plain- 
tiffs. The court acknowledged that 
direct-to-consumer advertising played 
a part in the plaintiffs’ decisions to 
proceed with the surgery at issue, 
via print advertisements, patient bro- 
chures, the Biomet Web site, and pa- 
tient seminars. That notwithstanding, 
the court refused to back away from 
Florida’s “longstanding recognition of 
the learned intermediary doctrine.” 

The court in Beale pointed out that 
the rationale behind the LID makes 
even more sense in the context of 
medical devices. This reasoning 
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completely embraces the traditional 
justifications for the LID and appears 
to make a strong case for application 
of the doctrine in the case of medical 
devices notwithstanding the acknowl- 
edged changes in the world of phar- 
maceutical product sales. That said, 
there is nothing in the Beale opinion 
to suggest that the court would have 
ruled any differently had the product 
at issue been a prescription drug 
rather than a medical device. 

The Beale court implicitly under- 
stood the policy issues ai play in 
refusing to recognize the proposed 
exceptions to the LID. The outcome 
in Beale might have been different, 
though, had the underlying facts 
establishing the duty and causa- 
tion elements of the LID not been 
so compelling. First, the court found 
that the information in Biomet’s pa- 
tient brochures and package insert 
and on its Web site was clear and 
unambiguous, and the plaintiffs 
did not present expert testimony 
to the contrary. Thus, the court con- 
cluded that Biomet had not misled 
or deceived the plaintiffs about the 
efficacy and appropriateness of the 
device and had fully disclosed the 
risks about which they complained 
in the litigation. Additionally, the 
treating physician in Beale was a 
highly experienced orthopedic sur- 
geon with a good reputation, whose 
testimony about his independent 
knowledge of the risks associated 
with the device was undisputed. The 
physician was unwavering in his 
testimony that the plaintiffs were, 
and continued to be, appropriate 
candidates for the device based on 
his own independent medical judg- 
ment. There was no direct evidence 
of collusion with or undue influ- 
ence on the physician by Biomet 
or any of its sales representatives. 
In fact, the Beale plaintiffs failed 
to present any evidence from the 
Biomet sales representatives on 
their role in promoting the device 
to the physician. Had any one or 
more of these evidentiary aspects 
of the case been different, the court 
might have found that a question of 
fact existed on the elements of the 
LID and denied Biomet’s summary 
judgment. 


Conclusion 

In the time since Beale was decided, 
no Florida court has specifically ad- 
dressed the continued validity of the 
LID as a defense in pharmaceutical 
failure to warn cases.*° Plaintiffs’ 
lawyers continue to press for limita- 
tions on the LID by pleading alter- 
native common law and statutory 
causes of action and asserting the 
DTC and overpromotion exceptions to 
the doctrine. Karl signals a complete 
adoption of arguments plaintiffs have 
been making for years in an effort to 
peel back and discard the LID alto- 
gether. Beale, on the other hand, is 
a wholesale rejection of those same 
arguments and makes a compelling 
case that the LID remains a viable 
defense in Florida. The Florida prac- 
titioner should always be aware that 
each new drug or device case will 
present specific circumstances that 
may create questions of fact on the 
underlying LID elements or support 
new arguments by plaintiffs to cir- 
cumvent the doctrine or convince a 
court to adopt a novel exception.U 
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maceutical manufacturer on traditional 
LID grounds. See Mendez Montes de Oca 
v. Aventis Pharma., __ F.Supp. 2d __, 
2008 WL 4405311 (D. Puerto Rico Sept. 
30, 2008). 

See generally Star. §§501.201-203 
(2007). 

27 Dr. John Repicci of Buffalo, New York, 
adapted the device from prior designs 
that had proven relatively unsuccessful 
in the late 1970s. Dr. Repicci, who is both 
an orthopedic surgeon and a dentist, drew 
upon his dental training and experience in 
developing the minimally invasive surgical 
technique used to implant the device. 

28 Beale, 492 F. Supp. 2d at 1362 (2007). 
The device resurfaces either the medial 
or lateral femoral condyle. In a total knee 
replacement, both condyles as well as the 
patella, or knee cap, are replaced. 

29 Td. at 1363. Dr. Robert Diaz received his 
medical degree in 1957 and was board cer- 
tified in 1971. He performed an estimated 
150 to 400 joint replacement surgeries per 
year in the West Palm Beach area through 
2006. 

30 Td. at 1364. 

31 Td. 

®2 The medical assistant also signed up 
patients for consultations with Dr. Diaz. 

33 See id. at 1363, 1373, where the court 
quotes some of the questions, answers, and 
Web content. 

34 Td. at 1363. Plaintiffs did not prove, 
however, that they saw or relied on the 
Biomet Web page or other forms of Biomet 
marketing. Plaintiffs also alleged that 
Biomet sponsored ghost-written articles 
extolling the virtues of the device, but 
they did not prove that their surgeon was 
influenced by the ghost-written articles. Id. 
at 1371. The court ultimately found these 
allegations immaterial, even if true. Id. at 
1364 n.4. 

% Beale, 492 F. Supp. 2d at 1368. 

37 Td. at 1368-69. 

38 Td. at 1369, citing Felix v. Hoffman- 
LaRoche, Inc., 540 So. 2d 102 (Fla. 1989) 
(holding that where warnings are accurate, 
clear, and unambiguous, the adequacy of 
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the warning may be decided as a question 
of law). The court also noted that the plain- 
tiffs did not provide any expert testimony 
that the warnings were inadequate or not 
applicable to their weight and activity level 
allegations. Id. 

39 Td. at 1370-71, citing Ellis v. CR. Bard, 
Inc., 311 F.3d 1272, 1283 n.8 (11th Cir. 
2002). 

40 Td. at 1370-71. 

41 Td. at 13872. See Fia. Stat. §§501.201- 
213 (2007) (protecting the consuming 
public from unfair methods of competition, 
or unconscionable, deceptive, or unfair acts 
or practices in the conduct of trade or com- 
merce). 

42 Td. at 1373. 

43 Td. at 1372, citing Edgar v. Danek Med., 
Inc., 1999 WL 1054864 (M.D. Fla. 1999) 
(LID precluded fraud based on underly- 
ing failure to warn of “off label” use of 
pedicle screws); Catlett v. Wyeth, Inc., 379 
F. Supp.2d 1374 (M.D. Ga. 2004) (LID en- 
compasses any fraud, misrepresentation, 
concealment); Doe v. Solvay, 350 F. Supp. 
2d 257 (D. Maine 2004) (applying LID to 
deceptive and unfair trade practices act 
and fraud); In re Norplant, 955 F. Supp. 
700 (E.D. Tex. 1997). 

44 Td. at 1873, quoting Jn re Norplant, 955 
F. Supp at 709. 

4 Id. at 1378. 

46 Td. at 1375. 

47 Id. at 1375-76, citing Colacicco v. Apo- 
tex, Inc., 432 F. Supp. 2d 514 (E.D. Pa 2006), 


and In re Meridia Prods. Liab. Litig., 328 F. 
Supp. 2d 791 (N.D. Ohio 2004). The Beale 
opinion predated the West Virginia Su- 
preme Court’s Karl opinion by 12 days. 

48 Td. at 1376-77. 

49 Td. at 1377. 

°° Td., citing numerous cases involving 
a wide-spectrum antibiotic known as 
Chloromycetin. See, e.g., Love v. Wolf, 226 
Cal.App.2d 378 (Cal. Ct. App. 1964); Ste- 
vens v. Parke, Davis & Co., 507 P.2d 653 
(Cal.1973); see also Baldino v. Castanga, 
308 Pa. Super. 506, 454 A.2d 1012 (1983). 

51 Id. at 1377-78. The court did not decide 
whether the Florida Supreme Court would 
recognize the exception, however. 

52 Td. at 1378. 

53 Karl, 647 S.E. 2d at 903. 

54 Beale, 492 F. Supp. 2d at 1376-77. 

55 The U.S. District Court for the North- 
ern District of Florida, in Colville v. 
Pharmacia & Upjohn Co., 565 F.Supp.2d 
1314, 1321 (N.D. Fla. 2008), recently ac- 
knowledged, without discussion, the LID 
standard articulated in Buckner in a case 
addressing the adequacy of the warning 
accompanying Depo-Provera, a prescrip- 


_tion birth control drug. The Colville court 


granted summary judgment in favor of the 
manufacturer, finding that the warnings 
in the Depo-Provera label were adequate 
and concluding that because the prescriber 
was aware of the risk of the injury claimed 
by the plaintiff but failed to share that 
information with the plaintiff, any alleged 


inadequacy in the warnings could not have 
been the proximate cause of the plaintiff's 
injury in any event. The Colville court’s 
analysis was predicated on the notion 
that a drug manufacturer’s duty to warn 
is fulfilled by an adequate warning given 
to the prescribing doctor. 
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Joe McFadden 


Legislative Changes to Chapter 720: 
Homeowners’ Associations; Florida Statutes, 


Regular Legislative Sessions 2007 and 2008 


by Amy S. Thompson 


n July 2007 and 2008, several amendments to 

Chs. 718 (condominiums), 719 (cooperatives), 720 

(homeowners’ associations), and 721 (vacation and 

timeshare plans) of the Florida Statutes went into 
effect.! These changes affect future developments, current 
developments, and the management of associations in a 
myriad of ways. This article outlines only the changes to 
ES. Ch. 720.” Most of the amendments were made in 2007, 
but there were some additional modifications in 2008. 
The information in this article analyzes the amendments 
affecting residential neighborhoods governed by Ch. 720 
and focuses on the most important changes to the chapter 
during these past two years. 


Insurance 

In response to increasing insurance rates, the legislature 
now allows associations to self-insure, provides guidelines 
on what constitutes adequate windstorm coverage, and 
allows developers and associations to save money and 
reduce assessments. An association may now utilize a 
self-insurance fund established and operated pursuant to 
§624.462 and may levy assessments or contingent assess- 
ments to secure funds for participation in the same.* This 
allows an association to establish a self-insurance fund 
and to collect the costs for the same from the owners in a 
subdivision rather than paying insurance premiums. 

Windstorm insurance coverage may be pooled for a 
group of at least three communities (operating and created 
under Chs. 718, 719, 720, or 721) if the coverage obtained 
is “sufficient to cover an amount equal to the probable 
maximum loss for the three or more communities for 
a 250-year windstorm event.”* The probable maximum 


loss will be determined through the use of a “competent 
model” assessed and accepted by the Florida Commission 
on Hurricane Loss Projection Methodology. If an associa- 
tion provides coverage in an amount equal to such loss, 
the coverage is deemed adequate. 


Board Meetings and Disclosures 

The directors and officers of an association have always 
had a fiduciary responsibility to and a fiduciary relation- 
ship with the members of their association.* The amend- 
ments passed in 2007 have expanded the duties of directors 
and officers. 

Section 720.303(2)(a) was amended so the open meeting 
requirement for board of directors meetings now extends to 
all committees (or similar operational bodies) that have the 
power to make final decisions on the expenditure of asso- 
ciation money or when the committee has been granted the 
power to make architectural decisions for the lots within 
the community.® The legislature recognized that owners 
of lots need access not only to board meetings, but also 
to committee meetings which directly affect the owners’ 
interests. The open meeting requirement will prevent an 
association from creating a committee to manage certain 
matters so that they can avoid the open meeting and notice 
requirements imposed on board meetings. 

Section 720.303(5) still requires that the association’s 
official records be maintained in the state of Florida, and 
be open to inspection and available for photocopying by 
members of the association or their authorized. agents 
pursuant to the terms of §720.303(5). An association (or its 
authorized agent) is no longer required to provide prospec- 
tive purchasers or lienholders with information about the 
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community or the association, except 
for the information and documents 
that are required by §720.303(4) 
(and anywhere else in Ch. 720) to 
be disclosed to such parties.’ The 
association (or its agent) may charge 
a reasonable fee to the requesting 
party, the current owner, or current 
member for providing the requested 
additional nonrequired information, 
if the information was provided in 
good faith. The fee for such additional 
information may not exceed $150 plus 
the reasonable cost of photocopying 
and attorneys’ fees actually incurred 
by the association responding to the 
request; however, this fee does not 
extend to information that is required 
by law to be disclosed. 

All Florida associations are created 
through the use of a corporation. In 
the past homeowners’ associations 
had to be governed by a not-for-profit 
corporation. The statutes now per- 
mit homeowners’ associations to be 
governed by either a not-for-profit 
corporation governed by Ch. 617 or 
a for profit corporation governed by 
Ch. 607.° This requires practitioners 
to advise their clients on the benefits 
and detriments of both types of cor- 
porations. 


Establishment of Budgets 

All associations must prepare an 
annual budget.’ Section 720.303(6) 
was amended to add subsections (b- 
h) to modify the manner in which an 
association must establish and main- 
tain its annual budgets and to create 
the manner in which reserves are to 
be established. Generally, the annual 
budget of an association states all 
estimated revenues and expenses for 
the upcoming budget year and the 
anticipated surplus or deficit as of the 
end of the preceding year. The budget 
must also individually itemize all fees 
or charges paid for by the association 
for recreational amenities, regardless 
of who owns the amenities.'® The 
association is required by statute to 
provide each member with a copy of 
the annual budget or a written notice 
that a copy of the budget is available 
upon request at no charge to the 
member. 

Associations and developers have 
certain rights to establish or waive. 


reserves and the statutes specify the 
manner in which the reserves are 
established or waived.'' Reserves 
are funds which are set aside so that 
they can be used to pay for capital 
expenditures and deferred mainte- 
nance and are intended to reduce the 
need for special assessments. Reserve 
funds shall be included in the budget, 
along with the other annual operating 
expenses for the association, to the ex- 
tent that the increase in assessments 
(including reserves) is not limited by 
the governing documents. Reserve 
accounts must be determined, main- 
tained, or waived in the manner 
provided for in §720.303(6). If the 
association budget does not contain 
reserve accounts and, pursuant to its 
governing documents, the association 
would be liable for the repair and 
maintenance of capital improvements 
or maintenance of improvements that 
may result in a special assessment if 
funds are not set aside for this pur- 
pose, then each financial report for 
the preceding fiscal year shall contain 
the following statutory statement: 

The budget of the association does not 
provide for reserve accounts for capital 
expenditures and deferred maintenance 
that may result in special assessments. 
Owners may elect to provide for reserve 
accounts pursuant to the provisions of sec- 
tion 720.303(6), Florida statutes, upon the 


approval of not less than a majority of the 
total voting interests of the association.” 


If reserve accounts were not estab- 
lished by the developer in the govern- 
ing documents, the association has 
the right to establish the accounts by 
an affirmative vote of not less than a 
majority of the association members 
at a duly called and held meeting (or 
through another approved method) of 
the members of the association.'* The 
approval for such reserve accounts 
shall specify the improvements for 
which the reserve accounts are to 
be established with sufficient detail. 
Once approved by the members, the 
board of directors shall include the 
approved reserve accounts in the 
budget for the next fiscal year and 
each subsequent year. 

Under the new scheme, any reserve 
accounts so established shall be 
funded using a statutory formula." 
The formula takes into account the 
quotient of the estimated remaining 
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useful life and the estimated replace- 
ment cost or deferred maintenance 
expense of each reserve item or items. 
Each item or items (if using pooled 
assets) must be separately identified. 
The calculation used will depend on 
whether the association desires to 
establish individual reserve or pooled 
reserve accounts. For the separate 
individual reserve items, the amount 
of the contribution for each reserve 
item for each year shall be the total 
of the following formula: 
a. The total amount necessary, if any, to 
bring a negative component balance to 
zero. 

b. The total estimated deferred mainte- 
nance expense or estimated replacement 


cost of the reserve component less the es- 
timated balance of the reserve component 


as of the beginning of the period for which 


the budget will be in effect. The remainder, 
if greater than zero, shall be divided by 
the estimated remaining useful life of the 
component.!° 


The calculation may be adjusted 
annually based on certain factors, 
including inflation and investment 
earnings and adjustments in the 
useful life or the estimated costs of 
replacement of the specified reserve 
item. 

If the association elects to pool two 
or more items for one reserve account, 
the association shall use the formula 
established by §720.303(6)(g)2. The 
amount to be collected for the reserve 
year shall not be less than that re- 
quired to ensure: 
the balance on hand at the beginning of 
the period for which the budget will go 
into effect plus the projected annual cash 
inflows over the remaining estimated 
useful life of all of the assets that make 
up the reserve pool are equal to or greater 
than the projected annual cash outflows 
over the remaining estimated useful lives 
of all of the assets that make up the re- 


serve pool, based on the current reserve 
analysis.'® 


This calculation may be adjusted 
annually if there are changes in the 
estimated costs of replacement of the 
pooled items or the useful life of the 
improvements making up the pool. 
The reserve formula calculation 
shall not include balloon payments, 
as they are prohibited by statute.! 
The statutory formulas must be used 
to establish reserve calculations. An 
association can no longer establish 
general reserve calculations as they 
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have done in the past, because these 
amendments require each item to be 
described with particularity.'* Re- 
serve funds, including any interest 
earned, shall remain in the reserve 
account(s) and may be used only for 
the items for which they were estab- 
lished, unless the members, by major- 
ity vote at a duly called and noticed 
meeting (where a quorum is present), 
approve a different use of the funds 
in advance of the funds being used for 
the contrary purpose.”® 

Reserve accounts, once estab- 
lished, must be funded, maintained, 
or waived in the manner provided 
in the statute.*° The association 
members may, at a duly called and 
noticed meeting, at which a quorum 
of members is present, vote to waive 
or reduce reserves if approved by a 
majority vote of the members pres- 
ent at the meeting; if approved, the 
waiver or reduction of reserves is ap- 
plicable only for one year. Therefore, 
the association, at a duly called and 
noticed membership meeting, must 
vote annually whether to waive or 
reduce reserves. If a meeting of the 
owners has been called to determine 
whether to waive or reduce reserves 
for the next calendar year and the 
matter is not passed or there are not 
enough members present to vote on 
the matter, the reserves, as included 
in the budget, shall automatically go 
into effect. 


Financial Reporting 

The Florida Statutes require as- 
sociations to provide certain financial 
reporting documents; the type of doc- 
uments to be produced now depends 
on the size and income of the associa- 
tion.”! The legislature amended the 
responsibilities of an association and 
changed the timing of the preparation 
of the reports. Now, an association is 
required to prepare (individually or 
though a third party) a completed 
financial report for the prior fiscal 
year within 90 days (instead of 60 
days) of the end of the prior fiscal year 
(or on another date established in the 
bylaws for the association). Once the 
report is complete, the association 
shall have 21 days to provide a copy of 
the report to the members of the asso- 
ciation. Notwithstanding the forego- 


ing, the report must be completed and 
provided to members within 120 days 
from the end of the prior fiscal year 
or an alternative date established 
in the bylaws of the association. The 
amendment to the statute did not 
remove the phrase “within the time 
limits set forth in subsection (5) [of 
Section 720.303],” which provides 
10 business days, not 21 days. The 
analysis published by the Judiciary 
Committee on 2007 Fla. Sess. Law 
Serv. Ch 2007-173 (C.S.C.S.S.B. 902) 
sets forth that the intention is to 
require that the financial report be 
provided within 21 days. However, the 
potential inconsistency in the statute 
is still present. 

Additionally, under the new amend- 
ments, all financial statements must 
be prepared in accordance with gen- 
erally accepted accounting principles 
as adopted by the Board of Accoun- 
tancy.” This will likely require some 
associations, whose documents have 
been “informal” at best, to engage 
professional assistance in the prepa- 
ration of their financial statements. 


Architectural Review 
Committees 

Section 720.3035 was created to 
impose statutory requirements for 
architectural review committees. 
An architectural review committee 
(ARC) shall be given only the au- 
thority that is specifically stated or 
reasonably inferred from the declara- 
tion or other authorized guidelines, 
including without limitation, the 
location, size, type, and appearance 
of improvements.” If the declaration 
provides certain development options 
regarding materials, sizes, locations, 
or styles of improvements, the ARC is 
not permitted to restrict or limit the 
right of an owner to select from the 
options provided. 

Every owner shall be granted all 
of the architectural rights and privi- 
leges granted in the declaration and 
other governing documents of the as- 
sociation concerning the construction 
of improvements.** The ARC shall 
not unreasonably interfere with or 
impair these rights. If an ARC fails to 
abide by the statutory requirements, 
an adversely affected owner has the 
right to recover not only damages 
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caused by the infringement or harm, 
but also reasonable attorneys’ fees 
incurred in an effort to protect or 
restore the rights given to the owner 
in the governing documents of the 
association. The damages assessed 
against the association in such a 
situation would affect all members 
of the association. Personal liability 
may be claimed against an individual 
member only if the member is found 
grossly negligent, or to have acted 
with willful misconduct. 

The declaration and governing doc- 
uments shall not enforce any policy 
or restriction that is inconsistent with 
the rights and privileges provided for 
in the declaration, whether the asso- 


- ciation uniformly applies the policies 


or not and the ARC may not rely on 
a uniform application argument in 
defense of any action brought by an 
owner against the association.” 

All lots are now deemed to have 
only one front lot line, despite the 
fact that a lot may be bounded by a 
roadway or easement on more than 
one side,” affecting the community 
setback lines for the construction of 
improvements. Generally, setback 
lines are greater in the front than 
in the rear or side of a lot, so it is 
important that this is taken into 
account if a developer has the desire 
to regulate where improvements are 
constructed on lots that front a road 
or an easement on more than one 
side. All setback and lot lines must, 
at a minimum, be consistent with 
the applicable zoning regulations 
for the development. The conflict 
created with certain local zoning 
regulations requiring two front lot 
lines for corner lots is not addressed 
in the statute. This may be modified 
by the terms of the declaration, if 
the declaration states that lots may 
have more than one front lot line, so 
long as it is also permitted by the 
applicable zoning regulations. If the 
governing documents do not provide 
for specific or increased setback 
limitations, the applicable county or 
municipal setback limitations shall 
apply and the association and/or the 
ARC shall have no right to enforce 
a setback that is inconsistent with 
such county or municipal regula- 
tions. 
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Developer Guarantees 

The addition of new §720.308(2)-(6) 
and the modification of the original 
text of §720.308, significantly modi- 
fied the manner in which developer 
guarantees are created. Governing 
documents for any development 
created after October 1, 1985, are 
required to describe the way as- 
sessments are allocated among the 
members of the association and shall 
reflect the proportional share of as- 
sessments for each lot.”’ All levied 
assessments, special or regular, shall 
be based on the member’s share and 
the annual budget for the association. 
However, for so long as the developer 
is in control of the association, it is 
not required to pay for assessments 
if the developer has obligated itself 
to pay for any excess operating ex- 
penses that exceed the assessments 
received from other members of the 
association. Once the developer turns 
over the association to its members, 
the developer will be required to 
pay assessments based on the pro- 
portionate share for each of the lots 
still owned by the developer. With 
the current real estate market, it is 
very important for practitioners to 
consider their clients’ costs because 
it may take years for a developer to 
complete sales. 

Section 720.308(2)-(6) now details 
a developer’s rights and obliga- 
tions regarding the establishment of 
guarantees. The right of a developer 
to guarantee payment of the deficit 
for all operating expenses was only 
briefly explained prior to the new 
amendments; now, all guarantees, re- 
gardless of how they are established, 
must comply with the new statute. If 
a guarantee is not established in the 
declaration or a purchase agreement, 
it shall only be effective upon the ap- 
proval of a majority of the members 
of an association at a duly called 
and noticed meeting (or via other 
approved methods as set forth in the 
bylaws to vote on association mat- 
ters). The developer may not vote 
on this issue. If a developer plans to 
establish guarantees, it is important 
to establish guarantees in the decla- 
ration or the purchase agreement. 

Also, guarantees must have a 
beginning and ending date which- 


shall be specifically described in 
the documentation establishing the 
guarantee.” The ending date (which 
may be specified by an ending event 
instead of an exact date) must be the 
same for the entire development. This 
is the case even if the development is 
being completed in phases. A guar- 
antee may change as to the amounts 
being guaranteed by using different 
intervals and periods of time, each of 
which is described with a beginning 
date and an ending date (or event). 
Developers shall, however, have the 
right to extend the guarantee period 
if the right is reserved in the docu- 
ment establishing the guarantee. This 
right shall only allow the developer to 
extend the guarantee period, not the 
amount or level of the assessments 
guaranteed. 

The guaranty dollar amount shall 
be an exact amount for each lot.*° 
Assessments charged to the members 
may not exceed the member’s propor- 
tional share pursuant to the associa- 
tion’s established budget. Therefore, 
a member may never be required to 
pay more than what is reflected on 
the budget for each member’s lot, 
regardless of the guarantee amount 
established by the guarantor/devel- 
oper. If, during the guarantee period, 
the money collected by the association 
from assessments and other revenues 
is not enough to pay for the common 
expenses, the guarantor must fund, in 
cash, the deficit so that all payments 
are timely made.*! 

If the association earns “nonas- 
sessment revenues,” then costs and 
expenses that are incurred by the 
association due to the nonassessment 
revenues must first be paid from the 
revenue source and then by the guar- 
antor during the guaranty period.* 
The costs and expenses not paid 
for by the nonassessment revenues 
cannot be taken from assessments 
paid by owners and may not be part 
of the operating expenses of the as- 
sociation during the guaranty period. 
An example of such nonassessment 
revenue is fees paid for the rental of 
kayaks; costs related to the kayaks 
must be paid from the rental fees 
first and the excess shall be paid by 
the guarantor (developer) during the 
guaranty period. Practitioners should 
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be wary of this section and should 
pay close attention to the way they 
define potentially revenue-generat- 
ing common elements. Additionally, 
interest earned by the association and 
all taxes on such interest shall not 
be paid by the guarantor as all such 
investment income will be retained 
by the association. Money designated 
for capital contributions may never 
be used to fund general operating 
expenses of the association. 

Finally, the guarantor’s total fi- 
nancial obligation is calculated on 
an accrual basis.** The guarantor 
shall be liable for the deficit that 
exceeds the guarantee amount less 
the assessments actually paid by 


. members, other than the guarantor. 


This is the case even if the assess- 
ments collected were less than the 
guaranteed amount, as permitted by 
§720.308(3). 


Assessments 

In 2007, the legislature created new 
§720.3085 regarding assessments 
and liens, and then significantly 
modified it in the 2008 amendments. 
The following comments address the 
statute in its current form (as of July 
1, 2008). 

Associations are granted a lien 
on each parcel to secure payments 
of assessments effective on the date 
the original declaration was recorded 
in the official records of the county. 
When a first mortgage is recorded, 
however, the lien is only effective from 
the date of the recording of a claim of 
lien in the official records.** The newly 
amended statute expressly does not 
modify the priority of liens recorded 
before July 1, 2008. The 2007 amend- 
ment arguably allowed an association 
lien to take priority over a mortgage, 
even if the mortgage was filed first. 
The 2008 amendment limited the li- 
ability of a first mortgagee acquiring 
title at a foreclosure sale (or via deed 
in lieu) to the lesser of the unpaid 
expenses that accrued for 12 months 
prior to the lender’s acquisition or 
one percent of the mortgage debt.®* 
However, the lender only gets the 
benefit of this savings clause if they 
filed the foreclosure suit and initially 
joined the association as a defendant 
in their foreclosure action. The 2008 


amendment did not address the po- 
tential creation of a super priority for 
liens filed before July 1, 2008. 

For a claim of lien to be valid, it 
must state the legal description of 
the property, the name of the owners, 
name and address of the association, 
amount due, and the date it was due 
(and shall secure all unpaid amounts 
and amounts that accrue after the 
date of recording, including interest, 
late fees, costs, and attorneys’ fees). 
Section 720.3085(1)(b) establishes 
the right of a parcel owner to contest 
a lien and to force the association 
to enforce the claim of lien by filing 
a notice of contest of lien using the 
statutory form.** Once the notice of 
contest of lien has been recorded, 
the clerk will mail a copy to the asso- 
ciation and service shall be complete 
upon mailing. The association has 
90 days*’ from the date of service 
to file an action to collect under the 
lien or the lien will become void. 
An association also has the right to 
bring an action to foreclose a lien or 
assert a claim for a money judgment, 
without waiving the claim of lien.** 
The association is entitled to recover 
its attorneys’ fees for such actions.*® 
Additionally, a court may require the 
remaining lot owner to pay rent once 
the foreclosure is completed and an 
association may be entitled to the ap- 
pointment of a receiver if the parcel is 
rented during the action. Associations 
may purchase lots at foreclosure sales 
and shall have the right to hold, lease, 
mortgage, and/or sell the lot.*° 

Owners are liable for all assess- 
ments that become due and owing 
on their lot, regardless of how they 
acquire title to the lot. This is the 
case even if they purchase the lot at 
a foreclosure sale or by a deed in lieu 
of foreclosure, including purchase by 
a mortgage lender. Liability for as- 
sessments is absolute and a lot owner 
cannot avoid payment by not using 
or waiving the right to use common 
areas or by abandoning their lot. The 
new lot owners are jointly and sever- 
ally liable, along with the previous 
owner, for all unpaid assessments 
that have been levied up to the time 
of transfer, and the new lot owner 
shall have all rights to recover from 
the previous owner any amounts paid 


on their behalf. Mortgagee liability is, 
however, subject to the limitations 
described earlier in this section.*! 
Assessments, including install- 
ments on assessments, bear interest 
when they are not paid on the due 
date of the same, from the due date 
until the date paid, at the rate pro- 
vided in the governing documents 
for the association (as long as the 
rate is not usurious) or if no rate 
is provided, then at 18 percent per 
year.” Additionally, if the governing 
documents allow, an association may 
charge administrative late fees for 
late payments. The administrative 
late fee shall not exceed the greater 
of $25 or five percent of the assess- 
ment that is past due. Administra- 
tive late fees are not considered fines 
and are, therefore, not subject to Ch. 
687, regarding usury lending, lend- 
ing practices, and interest charged. 
When payment is received by the 
association, it shall be applied in 
the following order: 1) accrued inter- 
est, 2) administrative late fee(s), 3) 
costs and reasonable attorneys’ fees 
incurred in the collection, then 4) the 
outstanding assessment. This shall 
apply regardless of any endorsement, 
designation, or instruction placed on 
or accompanying the payment. 
Associations may only file a record 
of lien against a lot after a written 
notice or demand for past due mon- 
ies stating the association intends 
to foreclose and collect the unpaid 
amounts due, has been served on 
the owner of the liable lot.** All such 
written notices or demands shall 
give the owner 45 days (following the 
mailing date) to make full payment of 
all amounts due. The written notice 


.or demand must be sent registered 


or certified mail, return receipt re- 
quested, and by first-class U.S. mail to 
the owner at the address listed in the 
association records and to the lot ad- 
dress, if different. If the address listed 
in the records of the association is 
located outside of the United States, 
the notice shall be sent by first-class 
U.S. mail to the record address and 
the lot address. 

If the owner does not make pay- 
ment, then the association may bring 
a lien foreclosure action or a money 
judgment action.“ The association 


shall be entitled to collect its reason- 
able attorneys’ fees, late charges, 
interest, and costs that it incurs in 
pursuit of either action. However, the 
time limitations do not apply if the 
lot is subject to a foreclosure action, 
forced sale, or if the owner is a debtor 
in a bankruptcy. 

Once served with the complaint 
regarding foreclosure of the lien, the 
owner shall have the right to make 
one “qualifying offer,” so long as the 
lot is not part of a mortgage foreclo- 
sure action, a tax certificate sale, the 
owner is not a debtor in bankruptcy 
proceedings, and/or the foreclosure 
action is not set on the trial docket 
within the next 30 days and the 
foreclosure judgment has not been 
entered.* A qualifying offer refers to 
“a written offer to pay all amounts 
secured by the lien of the associa- 
tion plus amounts accruing during 
the pendency of the offer.”** If a lot 
becomes subject to a foreclosure ac- 
tion during the offer, the association 
may, at its option, void the offer. If the 
owner becomes a debtor in a bank- 
ruptcy action, the offer automatically 
becomes void. The qualifying offer 
shall be delivered by hand, with an 
executed receipt or by certified mail, 
return receipt requested. The filing of 
the qualifying offer has the effect of 
staying the lien foreclosure action for 
the time period stated in the qualify- 
ing offer, not to exceed 60 days follow- 
ing the date of service of the offer and 
it must be 30 days prior to the date of 
the earlier of a trial, trial docket, or 
arbitration. The qualifying offer must 
be substantially in the form provided 
in §720.3085(6)(c). 

Once a qualifying offer has been 
made, the association may not incur 
any additional legal fees during the 
stay and add them to the amount 
owed by the owner unless such fees 
are incurred as part of the defense of 
a mortgage foreclosure action against 
the lot, a bankruptcy proceeding 
against the owner as debtor, or in 
response to filings made by a party, 
other than the association, in the lien 
foreclosure action.’ If the qualifying 
offer is breached, the stay is vacated 
and the association may continue 
with its lien foreclosure and receive a 
judgment for the amount listed in the 
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pon. 


qualifying offer and any amount that 
accrues after the date of the qualify- 
ing offer.** 


Litigation/Mediation/Arbitration 
Matters 

The legislature also amended 
§720.311 regarding resolution of 
disputes between an association and 
owners within the community. How- 
ever, the procedure for recall petitions 
and election disputes was not modi- 
fied; neither of these are eligible for 
presuit mediation and will instead 
be handled by the Department of 
Business and Professional Regula- 
tions (DBPR) pursuant to Ch. 720 
and the DBPR rules and regulations 
upon submission to the DBPR and 
the paying of the $200 filing fee. The 
prevailing party shall still recover 
its reasonable attorneys’ fees and 
costs.*® 

For all disputes not involving re- 
calls or elections, the amendment did 
change the procedure. All references 
to mediation were changed to “presuit 
mediation.”*’ Disputes eligible for 
resolution under this statutory sec- 
tion include those regarding changes 
to the use of a lot, enforcement of the 
declarations, amendment to the gov- 
erning documents of the association, 
conduct of meetings, and access to 
association records. The definition of 
disputes does not include the collec- 
tion of assessments, fines, other finan- 
cial obligations, or the enforcement of 
a mediation agreement (which shall 
zo to a court with proper jurisdic- 
tion). The eligible disputes shall be 
handled pursuant to §720.311(2). The 
aggrieved party shall file a demand 
for presuit mediation; the form of the 
demand shall be substantially in the 
manner set forth in §720.311(2)(a). 
The demand requires that the ag- 
grieved party list five mediators (each 
certified as a circuit court mediator) 
and the party served may select from 
that list. Statutory presuit mediation 
is required before an aggrieved party 
files a matter in court, unless there is 
an emergency. In an emergency, a mo- 
tion for a temporary injunction may 
be filed with the court, as allowed by 
§720.311(2)(a). All presuit mediations 
shall be held pursuant to the Florida 
Rules of Civil Procedure and shall - 


be privileged and confidential in the 
same manner as court ordered me- 
diations. Only those persons involved 
in the dispute and their respective 
counsel may attend the presuit me- 
diation. 

Service shail be made by mailing 
the statutory demand letter via cer- 
tified mail, return receipt requested, 
and regular mail to the address of the 
party as reflected on the association 
records.*! The responding party will 
have 20 days from the date of the 
mailing to respond. All responses 
shall be sent via certified mail, return 
receipt requested, and regular mail to 
the address listed on the demand. The 
costs for the presuit mediation shall 
be split between the parties equally 
(unless a different agreement is 
reached by the parties). The mediator 
may require payment upfront by both 
parties and the parties agree to this 
by the execution of the demand. Ifa 
party fails to respond to the presuit 
mediation demand, make payment 
of the mediator’s fees, or attend the 
presuit mediation, such failure shall 
operate as an impasse at the presuit 
mediation caused by the failing party. 
This will allow the other party to pro- 
ceed to court and to seek reimburse- 
ment for all fees and costs, including 
attorneys’ fees, in connection with the 
presuit mediation. Additionally, the 
party failing to comply shall not be 
permitted to recover attorneys’ fees 
and costs in subsequent litigation, if 
any, despite the outcome. The presuit 
mediation shall be scheduled within 
90 days after the offer to participate 
in mediation is filed, otherwise an 
impasse will be deemed to have oc- 
curred (unless the parties both agree 
to extend the 90-day time frame). The 
right of the DBPR to conduct media- 
tions through the use of private or 
DBPR mediators has been eliminated 
from the statute. Further, the $200 fil- 
ing fee, travel fees, and all other fees 
paid to the DBPR for such mediations 
were deleted from the statute. 

If presuit mediation does not suc- 
cessfully resolve the disputes between 
the parties, the parties may proceed 
to court or elect to enter into bind- 
ing or nonbinding arbitration with 
a circuit court certified arbitrator, 
certified by the Florida Supreme 
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Court regulations.®” For any issue 
that is submitted to arbitration or 
litigation or if the mediation agree- 
ment is submitted to arbitration 
or litigation, the prevailing party 
shall be entitled to receive all costs 
involved in the presuit mediation, 
including attorneys’ fees.®*® The arbi- 
tration shall be handled in accordance 
with §718.1255 and DBPR rules and 
regulations. The arbitration order for 
a nonbinding arbitration proceed- 
ing becomes final if a complaint for 
trial de novo is not filed within 30 
days from the order date in a court 
of competent jurisdiction. Finally, 
the amendment deleted §720.311(3), 
which required the DBPR to develop 


_ an educational program. 


Conclusion 

The Florida Legislature has been 
steadily revising the chapters regard- 
ing the management and governance 
of homeowners’ associations during 
the past two terms.** The trend has 
been to require a more professional 
relationship between the owners, 
developers, and the association by spe- 
cifically defining rights, procedures, 
and remedies. With the difficulties 
currently faced by so many homeown- 
ers in Florida, it is likely that there 
will be additional changes in the 
coming term, and the governance and 
management of these associations will 
be a hot topic for years to come.U 
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APPELLATE PRACTICE 


by Jonathan D. Colan 


Why Punitive Damages and Criminal Sentences 
Are Reviewed Differently and 
What it Means to Your Appeal 


t is always a curious thing when 

the courts approach two appar- 

ently similar questions in dis- 

similar ways. Recognizing such 
discrepancies can help practitioners 
develop better arguments by unpack- 
ing the underlying premises behind 
such curiosities. For example, although 
both civil punitive damage awards and 
criminal sentences are intended to 
address past wrongs and deter future 
wrongdoing, appellate courts review 
criminal sentences and civil punitive 
damage awards differently, granting 
greater deference to a trial court’s 
decision regarding the proper criminal 
sentence to impose than to the very 
same trial court’s decision regarding 
the proper amount of punitive dam- 
ages to permit after a civil jury verdict. 
This article will show how the similar 
rationales underlying the two different 
standards of appellate review can help 
appellate practitioners strengthen 
their arguments in favor of more or 
less exacting appellate review, as the 
case may require. 

When the Supreme Court strength- 
ened the constitutional rules in crimi- 
nal sentencing, beginning in United 
States v. Booker, 543 U.S. 220 (2005),! 
many wondered whether stricter 
constitutional sentencing require- 
ments would result in stricter ap- 
pellate review of sentences.? Though 
the Supreme Court thought it made 
the standard for reviewing criminal 
sentences “pellucidly clear” in Booker, 
the Court was recently forced to clarify 
lingering confusion and expressly hold 
that the post-Booker standard of re- 
view for federal sentencing decisions 
is abuse of discretion.* Meanwhile, as 
the Supreme Court was expanding - 


the discretionary power of trial judges 
over criminal sentencing, a similar 
revolution in civil punitive damages 
doctrine was lessening a trial judge’s 
discretion regarding civil punitive 
damage awards and establishing 
that the standard of review for such 
awards is de novo.* True, “[iJf no con- 
stitutional issue is raised,” federal ap- 
pellate review of civil punitive damage 
awards is the same abuse-of-discretion 
standard applied to the substantive 
review of federal criminal sentences,” 
but the Supreme Court’s increasing 
willingness to enforce “procedural and 
substantive constitutional limitations 
on these awards” has created a regular 
constitutional component to appellate 
review of punitive damage awards, 
triggering the more exacting de novo 
standard of review.® 

The Supreme Court’s recent deci- 
sion in Exxon Shipping Co. v. Baker, 
128 S. Ct. 2605 (2008), highlights the 
distinction between usual federal de 
novo appellate review of civil punitive 
damage claims under applicable state 
tort laws and the more exacting abuse- 
of-discretion standard applied in the 
narrow class of federal maritime cases. 
In fact, Exxon Shipping Co. illustrates 
the Supreme Court’s use of similar 
rationales to justify both standards.’ 


I limit this discussion to federal appellate 
review, because the question is starkly 
presented. Unlike Florida state courts, the 
same trial judges preside over both civil 
and criminal cases. Moreover, the federal 
{[s]entencing [g]uidelines and controlling 
Supreme Court authorities provide a 
uniform lens through which to consider 
the issue. Even in civil cases where the 
federal courts are applying state tort law, 
it is federal appellate law that provides the 
standard of review for enforcing constitu- 
tional limits. 
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In recent decisions, the Supreme 
Court has been expanding the power 
of appellate courts to vacate trial court 


- punitive damage decisions, while at 


the same time it has been limiting 
the power of appellate courts to vacate 
criminal sentencing decisions. In each 
context, the Supreme Court has identi- 
fied “reasonableness” as the guidepost 
for court review. 

Yet, in the criminal realm, one 
rationale provided for requiring the 
abuse-of-discretion standard is that 
“district courts have an institutional 
advantage over appellate courts” 
because the trial court “must make a 
refined assessment of the many facts 
bearing on the outcome, informed 
by its vantage point and day-to-day 
experience in criminal sentencing.”® 
Meanwhile, in the civil context, puni- 
tive damage review must be de novo 
because “[e]xacting appellate review 
ensures that an award of punitive 
damages is based upon an application 
of law, rather than a decisionmaker’s 
caprice.”® Curiously, the language and 
rationales used by the Court in these 
two realms are nearly identical but 
have led the Court to justify two dif- 
ferent standards of appellate review. 

Exploring this conundrum requires 
an examination of the steps involved in 
each type of decision, recognizing that 
an appellate court is not answering a 
question for itself; rather, it is review- 
ing an answer already determined 
by an initial decisionmaker who was 
guided by distinct standards different 
from the standards applied by the 
appellate court. The level of deference 
an appellate court gives to the trial 
court is usually related to the types of 
considerations that factored into the 
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trial court’s initial decision.’° Certainly, 
there are great differences between 
the civil and criminal realms, but the 
Supreme Court has recognized the 
commonalities between the two realms 
in fashioning standards of review. In- 
deed, the roots of the abuse-of-discre- 
tion standard in criminal sentencing 
review may be traced directly to the 
use of that review in both civil and 
criminal appellate review.'! The level 
of deference accorded the trial court de- 
pends on the factors and institutional 
considerations underlying the initial 
decision, not whether the case is civil 
or criminal. 

In criminal sentencing, the initial 
decision is made after the jury deter- 
mines the defendant’s guilt, when the 
trial judge must first calculate the 
advisory guideline sentencing range, 
then consider the sentencing factors 
set forth in 18 U.S.C. 3553(a), and 
finally make an individualized as- 
sessment of the proper sentence based 
upon the facts presented, justifying his 
reasons sufficiently to allow for appel- 
late review." 

In civil cases, generally speak- 
ing, and ignoring minor variations 
in state procedures, after the jury 
makes an initial determination of the 
necessity and amount of a punitive 
damage award (if any), the trial judge 
may consider a motion to reduce that 
award as “grossly excessive” pursuant 
to constitutional standards." 

In criminal cases, the trial judge’s 
initial decision is guided by statutory 
factors including 1) the nature and 
circumstances of the offense; 2) the 
history and characteristics of the de- 
fendant; 3) the need for the sentence 
imposed to reflect the seriousness of 
the offense, to promote respect for the 
law, to provide just punishment for 
the offense, to afford adequate deter- 
rence to criminal conduct, to protect 
the public from further crimes of the 
defendant, and to provide the defen- 
dant with needed treatment; 4) the 
kinds of sentences available (statutory 
limits and guideline ranges); and 5) the 
need to avoid unwarranted sentencing 
disparities."* The trial judge’s ultimate 
charge is to impose a sentence “suffi- 
cient, but not greater than necessary” 
to comply with Congress’ statutory 
sentencing guidance.” 


In civil cases, the trial judge’s initial 
application of the Gore standards for 
weighing the amount of the jury’s puni- 
tive damage award requires the judge 
to consider 1) the degree of reprehen- 
sibility of the defendant’s misconduct; 
2) the disparity between the actual or 
potential harm suffered by the plaintiff 
and the punitive damage award; and 
3) the difference between the punitive 
damages awarded by the jury and the 
civil penalties authorized or imposed in 
comparable cases.'* In determining the 
reprehensibility of the civil defendant’s 
misconduct, the courts are to be guided 
by whether a) the harm caused was 
physical as opposed to economic; b) 
the tortious conduct evinced an indif- 
ference to or a reckless disregard of 
the health or safety of others; c) the 
target of the conduct had financial 
vulnerability; d) the conduct involved 
repeated actions or was an isolated 
incident; and e) the harm was the 
result of intentional malice, trickery, 
or deceit, or mere accident." 

These two sets of guiding stan- 
dards to be used by the trial courts 
in making their initial determina- 
tions are remarkably similar. Even 
the considerations used in civil cases 
to weigh the reprehensibility of the 
defendant’s misconduct find recogni- 
tion in strikingly analogous language 
in the various sentencing guideline 
provisions awarding enhancements or 
decreases to the criminal defendant’s 
guideline range. A reckless disregard 
to the health and safety of others is 
grounds for a guideline offense level 
enhancement pursuant to U.S.S.G. 
§3C1.2 and an upward departure from 
the guideline sentencing range pursu- 
ant to U.S.S.G. §8C4.2. The vulner- 
ability of the victims is grounds for an 
offense level enhancement pursuant 
to U.S.S.G. §3A1.1(b). An offense that 
is committed “as part of a pattern 
of criminal conduct engaged in as a 
livelihood” triggers a minimum offense 
level, pursuant to U.S.S.G. §4B1.3, 
superseding any otherwise applicable 
guideline offense level. Crimes that 
involve fraud and deceit are addressed 
in US.S.G. §2B1.1.'* 

Where the standards diverge, how- 
ever, is at the level of appellate review. 
An appellate court reviewing a crimi- 
nal sentence must first ensure that the 
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trial judge followed proper procedures 
in applying the sentencing guidelines 
and considering the statutory factors, 
but “should then consider the substan- 
tive reasonableness of the sentence 
imposed under an abuse-of-discretion 
standard.”"® “The fact that the appel- 
late court might reasonably have con- 
cluded that a different sentence was 
appropriate is insufficient to justify 
reversal of the district.””” 

Conversely, it is precisely this sort 
of disagreement with the trial judge’s 
decision that is determinative of the 
appellate court’s de novo review of the 
trial judge’s determination of a proper 
civil punitive damage award.”! 

The Supreme Court attempted to ex- 
plain this difference in Campbell, rea- 
‘soning that “[a]lthough these awards 
serve the same purposes as criminal 
penalties, defendants subjected to 
punitive damages in civil cases have 
not been accorded the protections ap- 
plicable in a criminal proceeding.”” 
True, criminal defendants are provided 
a host of protections against unreason- 
able searches, coerced testimony, and 
presumptions of guilt, but those protec- 
tions factor into the initial question 
of guilt, not the determination of the 
proper sentence. In fact, criminal de- 
fendants may be sentenced on the ba- 
sis of uncharged or acquitted conduct,” 
and unrelated past criminal conduct,” 
while the Supreme Court has recently 
further limited these same types of in- 
puts from being used in the calculation 
of punitive damages.” The Supreme 
Court also cited the “imprecise manner 
in which punitive damage systems are 
administered,” including the “[vlague 
instructions” and “wide discretion” 
given to civil juries in making their 
initial determination.” This rationale, 
however, justifies exacting review of 
the jury’s award by the trial judge, not 
exacting appellate review of the trial 
judge’s decision. 

In contrast, the Supreme Court 
has gone so far in allowing appellate 
court deference toward criminal sen- 
tencing decisions by the trial courts 
that it has authorized (though not 
required) appellate courts to apply a 
presumption of reasonableness in any 
sentence imposed within the advisory 
guideline range.”’ The Supreme Court 
justified the nonbinding presumption 
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on the grounds that “the presump- 
tion reflects the fact that, by the time 
an appeals court is considering a 
within-guidelines sentence on review, 
both the sentencing judge and the 
[s]entencing [clommission will have 
reached the same conclusion as to 
the proper sentence in the particular 
case.” * The Court also noted that the 
sentencing standards codified in 18 
US.C. §3553(a) and incorporated into 
the [sentencing [g]uidelines inform 
the trial court’s decision, and are 
the product of ongoing analysis by 
the [sJentencing [clommission based 
upon data collected from cases and 
sentences from around the country.” 
The Supreme Court emphasized that 
the presumption was to be applied by 
the appellate court, not the trial court 
making the initial decision whether to 
impose sentence within the advisory 
guideline range.*° 

None of these rationales for lim- 
ited appellate scrutiny of criminal 
sentences really distinguishes the de 
novo review applied to civil punitive 
damage awards. Civil trial judges have 
day-to-day experience with civil trials 
and damage awards. By the time the 
appellate court is reviewing the case, 
both the civil trial judge and a jury 
have had input into the proper amount 
of punitive damages to impose, using 
many of the same initial factors used 
to calculate the advisory guideline 
criminal sentencing range. 

Commentators have also noted the 
Supreme Court’s discrepancy in how 
it discusses the role of proportional- 
ity in the two classes of cases.*! In 
both spheres, the Supreme Court has 
expressly rejected the use of a “rigid 
mathematical formula” or “rigid bench- 
marks” to determine the substantive 
reasonableness of the sentence or 
award. Nevertheless, in reviewing 
punitive damage awards, the Court 
stated that due process limitations 
might only allow “ratios [between 
punitive damages and compensatory 
damages] greater than those we have 
previously upheld . . . where ‘a par- 
ticularly egregious act has resulted in 
only a small amount of economic dam- 
ages.” Yet, thereafter, the Supreme 
Court recognized the “infirmit[y]” of 
the “mathematical” approach to re- 
viewing variances from the advisory 


guideline sentencing range because 
“deviations from the [g]uidelines range 
will always appear more extreme — in 
percentage terms — when the range 
itself is low.”** The Court has found 
no way to mathematically consider 
intangible criminal factors such as the 
withdrawal from a conspiracy, but it 
has recognized the need for punitive 
damages to account for civil damage 
factors such as the “outrage and hu- 
miliation the Campbells suffered at 
the actions of their insurer.” Trying to 
weigh unquantifiable criminal actions 
during the review of criminal sentenc- 
es “is a classic example of attempting 
to measure an inventory of apples by 
counting oranges,” but in reviewing 
punitive damage awards, “[slingle-digit 
multipliers are more likely to comport 
with due process, while still achiev- 
ing the [s]tate’s goals of deterrence 
and retribution.”*’ The distinguishing 
feature is that “proportional review” is 
necessarily “inconsistent with the rule 
that the abuse-of-discretion standard 
of review applies to appellate review 
of all sentencing decisions — whether 
inside or outside the [g]uidelines 
range.”** If the trial judge is to be ac- 
corded discretion, he or she cannot be 
held to a mathematical formula. 

One could argue that exacting ap- 
pellate review is required in punitive 
damages cases because the courts are 
policing these awards on the basis of 
a constitutional prohibition against 
“grossly excessive or arbitrary pun- 
ishments on a tortfeasor,” stemming 
from the Eighth Amendment and the 
due process clause of the Fourteenth 
Amendment,*® whereas in criminal 
cases the courts are only enforcing a 
statutory mandate that sentences be 
“sufficient, but not greater than neces- 
sary” to affect the purposes of 18 U.S.C. 
§3553. Yet, the Supreme Court’s juris- 
prudence guarding against “grossly 
disproportionate” criminal sentences 
under the Eighth Amendment has not 
yielded nearly the regular appellate 
scrutiny that has arisen in civil puni- 
tive damage review.*° 

Whether appellate courts should be 
more deferential to the trial courts’ 
enforcement of a mere statutory 
regulation and more scrutinizing of 
the trial courts’ efforts to conform to a 
constitutional mandate and whether 
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criminal sentencing review should be 
more exacting or civil punitive dam- 
age review more deferential are policy 
preferences fit for academicians and 
politicians. The practitioner is more 
concerned with useful arguments 
and sources of remedy. A practical 
difference explaining the deference 
accorded to trial courts imposing 
criminal sentences may be the statu- 
tory limits guarding the maximum 
and minimum sentencing extremes 
and the sentencing guidelines that 
inform the trial court’s discretion 
within those extremes. No such legis- 
lative input guides punitive damage 
awards.’ Highlighting this void may 
be the civil defense practitioner’s best 
argument for the appellate court to 
aggressively monitor trial court puni- 
tive damage decisions. Conversely, 
the civil plaintiff’s appellate attorney 
should focus on the similarity of inputs 
going into the two types of decisions, 
even if the considerations for punitive 
damages have been developed by the 
courts and not codified by guideline or 
statute, and argue that even de novo 
appellate review should respect the 
quality of the initial punitive damage 
decision. 

In addition, the legislature can al- 
ways assess whether it is comfortable 
with this situation. There can be no 
question of “activism” or proper judicial 
oversight of tort relief (whichever side 
of the ideological divide one occupies) 
if the legislative branch fills the void.” 
To date, legislative attempts to impose 
punitive damage caps have narrowly 
focused on the interests of tort reform. 
Perhaps a broader view toward provid- 
ing meaningful legislative guidance 
regarding both the minimum and the 
maximum bounds of proper punitive 
damages, as well as factors to be con- 
sidered in crafting the award, may be 
prudent.* O 
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TAX LAW 


by David Pratt, Robert Jacobowitz, and Scott L. Goldberger 


Estate Planning During Turbulent Times 


ow interest rates, espe- 

cially when coupled with 

depressed stock and real 

estate markets, can create 
wealth transfer opportunities. For 
various wealth transfer techniques, 
the Internal Revenue Service assumes 
that a certain minimum interest rate 
is in effect. To the extent that an in- 
vestment return can be earned that 
is greater than the minimum interest 
rate, wealth can be transferred to the 
next generation tax-free. 

This article will discuss, in gen- 
eral terms, various wealth transfer 
opportunities, such as intra-family 
loans, outright gifts, sales to inten- 
tionally defective grantor trusts 
(IDGTs), grantor retained annuity 
trusts (GRATs) and charitable lead 
annuity trusts (CLATs), that may 
be appropriate during this turbulent 
economic environment. 


Interest Rate Determination 

For purposes of GRATs and CLATs, 
the relevant interest rate is the inter- 
est rate promulgated under §7520 
of the Internal Revenue Code, as 
amended. For purposes of intra-family 
loans and sales to IDGT3, the relevant 
interest rate is promulgated under 
§7872 of the Internal Revenue Code. 
The 7520 rate and the 7872 rate are 
promulgated by the IRS on a monthly 
basis and released to the public via a 
revenue ruling.! 

Because the revenue ruling is pub- 
lished prior to the end of a particular 
month (usually around the third week 
of the month), it is possible to choose 
from among two different rates (i.e., 
the current month and the upcoming 
month). Someone wishing to choose 


the rate for the upcoming month 
would have to defer the transaction 
until the desired rate was actually 
in effect. With regard to CLATs (and 
other charitable gifts), the taxpayer 
may select the lowest 7520 rate for a 
three-month period up to and includ- 
ing the month the CLAT is created 
and funded.” Therefore, for a CLAT, it 
is possible to choose from among four 
different rates (i.e., the two preceding 
months, the current month, and the 
upcoming month). 


Intra-family Loans 
Section 7872 of the Code allows 
family members (i.e., senior fam- 
ily members such as a parent or 
grandparent) to make loans to family 
members (i.e., junior family members 
such as a child or grandchild) at lower 
rates than those charged by commer- 
cial lenders without such loans being 
deemed gifts.’ If the interest rate on 
the loan is below the 7872 Rate, the 
IRS will impute a gift from the lender 
to the borrower in an amount equal to 
the foregone interest.* Moreover, im- 
puted interest will be taxable income 
to the lender.° 
’ Generally, there are two types of 
loans — a term loan and a demand 
loan. A term loan will not be treated 
as a gift loan if the interest rate ap- 
plicable to the term loan equals or 
exceeds the 7872 rate, compounded 
semiannually, as of the day on which 
the loan was made.* The interest rate 
will depend on the term of the loan 
(i.e., the federal short-term rate ap- 
plies to term loans with a maturity 
date of three years or less, the federal 
mid-term rate applies to term loans 
with a maturity date in excess of three 


years but not more than nine years, 
and the federal long-term rate applies 
to term loans with a maturity date in 
excess of nine years).’ A demand loan 
will not be treated as a gift loan if the 
interest rate applicable to the demand 
loan is at least equal to the short-term 
applicable federal rate, compounded 
semiannually, for the period in which 
the loan is outstanding.® 

Loans can be structured in a variety 
of ways. For example, they can be self- 
amortizing with interest and principal 
being paid over the term or they can 
be interest-only with principal due at 
maturity. The latter is often referred 
to as a balloon loan. To ensure that 
the IRS wili respect the validity of 
a loan, the note evidencing the loan 
should contain a fixed maturity date, 
a written repayment schedule, a pro- 
vision requiring periodic payments of 
principal or interest, and a provision 
regarding collateral, if applicable. 
In addition, actual payments on the 
note should be made. With regard 
to demand loans, if the lender never 
demands payments or if the borrower 
does not have the ability to satisfy the 
loan, an inference can be made that 
the lender never intended the loan to 
be made. If the IRS does not respect 
the loan, the transfer from the lender 
to the borrower could be reclassified 
as a taxable gift.° 

If the property loaned from the 
senior family member to the junior 
family member appreciates at a rate 
faster than the prevailing interest 
rate and/or earns income in excess 
of the prevailing interest rate, then 
assets can be shifted from one genera- 
tion to the next tax-free. And when 
interest rates are low and/or markets 
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are depressed, there is a greater 
chance that this will occur. 

When structuring a loan, the 
impact of federal and state income 
taxes on the senior family member 
and junior family member must also 
be considered. More specifically, the 
senior family member will generally 
have interest income to recognize 
as part of his or her taxable income, 
but the junior family member will 
generally not be able to deduct the 
interest paid from his or her taxable 
income. To ameliorate the impact 
of income taxes, instead of senior 
family member loaning directly to 
junior family member, senior family 
member can create a “grantor trust” 
for income tax purposes for the benefit 
of junior family member and make a 
loan to the grantor trust. However, as 
discussed in further detail below, the 
grantor trust should be “seeded” with 
sufficient assets so that the trust is 
respected by the IRS. 

When a trust qualifies as a grantor 
trust for income tax purposes, all 
of the trust’s income is taxed to 
the grantor (i.e., the senior family 
member), as opposed to the trust. In 
addition, when the trust is properly 
structured, even though the senior 
family member pays income tax on the 
trust’s income, any gift to the trust by 
the senior family member is complete 
for estate and gift tax purposes, and, 
thus, the trust should not be included 
in the senior family member’s estate 
upon his or her demise for federal 
estate tax purposes.” 

There are two benefits in structur- 
ing a trust as a grantor trust for in- 
come tax purposes. First, the payment 
of income tax by the grantor on behalf 
of the trust should not be considered 
a gift for gift tax purposes.'! There- 
fore, if the grantor pays income tax 
on income received by the trust, the 
grantor would be removing additional 
assets from his or her estate. Assum- 
ing an estate tax rate of 45 percent, 
for every dollar of income tax paid on 
behalf of the trust, an additional $.45 
of tax is saved. 

The second benefit of structuring a 
trust as a grantor trust is to enable 
the grantor to enter into transactions 
with the trust on an income tax-free 
basis. Because the trust is a grantor 


trust, any transaction between the 
grantor and the trust is treated as 
made between the grantor and him- 
self or herself. Therefore, there are no 
income tax consequences. An intra- 
family loan is an example of such a 
transaction. 


Outright Gifts 

Outright gifts were very popular 
prior to the Economic Growth and 
Tax Relief Reconciliation Act of 2001 
(EGTRRA). However, after EGTRRA 
was passed and the estate tax (but not 
the gift tax) was scheduled to be re- 
pealed, individuals became reluctant 
to pay gift tax and, thus, reluctant to 
make outright gifts. Now that it is 
virtually certain that estate taxes will 
not be repealed and rates will prob- 
ably remain the same (or be reduced 
slightly), paying gift tax is back in 
vogue, especially while the real estate 
and financial markets are down. 

The benefits of an outright gift may 
best be illustrated through a simple 
example. If an unmarried decedent 
has a $40 million estate and two 
children, upon his death, assuming 
a 50 percent estate tax bracket, $20 
million will pass to his children (or 
$10 million per child). If, instead of 
waiting until death, decedent, four 
years prior to death, gifted $20 mil- 
lion (or $10 million to each of his 
children), decedent would have paid 
gift taxes of $10 million (assuming 
a 50 percent gift tax rate). After the 
gift, decedent would have been left 
with $10 million. Upon decedent’s 
subsequent death, $5 million would 
pass to his children (or $2.5 million 
per child). By making an inter vivos 
gift, each child ends up with $12.5 
million. By gifting, an additional 
$5 million was transferred from the 
senior family member to the junior 
family members, not to mention the 
appreciation that can be removed 
from the estate, as discussed below. 

Outright gifts are most advanta- 
geous when market conditions are 
depressed (i.e., gifting when the 
stock market or real estate market 
is depressed). The above example 
assumes that the $20 million gifted 
to the junior family members did not 
appreciate in value. If, however, those 


assets appreciated by five percent an- 
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nually, an additional $1 million per 
year would be removed each year from 
the senior family member’s estate and 
pass to the junior family members, 
free of gift and estate tax. 

The above example also assumes 
that the senior family member lives 
for at least three years subsequent to 
making the gift. Ifa donor dies during 
the three-year period subsequent to 
making the gift, any gift taxes attrib- 
utable to the gift are added to the do- 
nee’s gross estate for federal estate tax 
purposes.’ Thus, if the senior family 
member survives for three years, the 
payment of gift taxes is tax exclusive, 
whereas if the senior family member 
dies within three years, the payment 
of gift taxes is tax inclusive. 

‘As with intra-family loans, the im- 
pact of income taxes on the junior fam- 
ily members needs to be considered. 
However, through the use of grantor 
trusts, the income tax burden on the 
assets gifted to the junior family mem- 
bers can remain the responsibility of 
the senior family member, providing 
an additional transfer tax benefit. 

In addition, the impact of the loss 
of the step-up in basis upon the se- 
nior family member’s death must be 
considered. Upon a decedent’s death, 
each asset of the decedent receives 
a step-up in basis to the fair market 
value of the asset as of his or her 
death of death” (or as of six months 
after his or her date of death if the 
alternate valuation date is elected). 
With regard to gifts, the donor’s basis 
in the asset generally carries over to 
the donee (i.e., there is no step-up in 
basis).'° However, with capital gains 
rates at 15 percent and the top estate 
tax rate at 45 percent, in most situ- 
ations, the inter vivos gift would be 
more beneficial from an overall tax 
perspective. Of course, practitioners 
must keep an eye on the rates, par- 
ticularly with a new president and 
Congress. 

Finally, the discussion regarding 
outright gifts has not considered the 
impact of minority interest and lack 
of marketability discounts. If, for 
example, a fractional interest in real 
estate or a limited partnership inter- 
est in a family limited partnership 
(FLP) is being gifted, the leveraging 
is magnified. 


. 


FREE access to Florida case law 
Log-in at www. floridabar.org 


A partner in The Florida Bar 
Member Benefit Program 


Florida Case Law, statutes & regulations 


FLORIDA : oth & 11th Federal Circuits 
LIBRARIES m U.S. Supreme Court 


All 50 States 
Federal Circuits 
DISS & Couns 


e 
%, 
a 
: 
a. 
= 
2 — 2 
NG PRORES> ® 
| 
| 
PREMIUM PLAN | 
| 
| 


Sale to Intentionally Defective 
Grantor Trust 

A sale to an IDGT combines the 
interest rate benefits of intra-family 
loans with the discounting benefits of 
inter vivos gifts. And, with outright 
gifts, this technique works especially 
well if the sale can be consummated 
when market values are depressed. 

The first step would be for senior 
family member and junior family 
members to create an FLP. For ex- 
ample, the junior family members (i.e., 
the children) would create an entity, 
such as a limited liability company, 
which would be one percent general 
partner of the FLP. The senior mem- 
ber would be the initial 99 percent 
limited partner. 

In addition, senior family member 
would create an irrevocable trust 
(which will be structured as a grantor 
trust for income tax purposes) for 
the benefit of junior family members. 
Senior family member then would sell 
his or her limited partnership interest 
in the FLP to the irrevocable trust in 
exchange for an interest-only promis- 
sory note with a balloon payment due 
upon maturity.’® It is recommended 
that the promissory note be struc- 
tured as a balloon note to maximize 
savings because the more principal 
that is paid back during the term of 
the note, the less transfer there is 
from the senior family member to the 
junior family member (i.e. , the balloon 
note will cause all of the appreciation 
on the loaned asset to accrue to the 
trust for the benefit of the junior fam- 
ily members). 

Because the irrevocable trust is a 
grantor trust, the sale is ignored for 
income tax purposes."’ In addition, 
because the asset being sold is a lim- 
ited partnership interest in an FLP, 
an independent appraisal company 
may apply a lack of marketability and 
minority interest discount to the value 
of the limited partnership interest. 

When the irrevocable trust is cre- 
ated, it should be seeded with assets. 
Although there is no formal guidance, 
common practice dictates that the 
trust should be seeded with 10 percent 
of the face value of the promissory 
note. Many times an existing grantor 
trust can be used which already has 
sufficient assets. If there is an exist- 


ing grantor trust but the provisions 
of the grantor trust are not ideal (i.e., 
the grantor trust does not contain 
“dynasty trust” provisions, which 
would allow the trust to continue for 
the senior family member’s children, 
grandchildren, and remote descen- 
dants), it may be possible to “decant” 
the grantor trust to a new grantor 
trust under Florida’s new decanting 
statute.'® 

Sometimes it just may be impracti- 
cal for a trust to be seeded with the 
appropriate level of assets (i.e., the 
senior family member is unwilling to 
incur a sizable taxable gift). Instead 
of seeding the grantor trust, the ben- 
eficiaries of the grantor trust could 
personally guarantee the promis- 
sory note. However, the beneficiaries 
should independently have sufficient 
net worth to cover the amount of the 
guarantee. There is an element of 
risk with this approach because the 
IRS might take the position that the 
guarantee constitutes a gift from the 
beneficiary to the grantor trust. One 
way to reduce this risk is to have the 
trust pay the guarantor a reasonable 
fee for the guarantee. 

On an annual basis, the irrevocable 
trust could service the debt using the 
property that was initially trans- 
ferred to it. In addition, the grantor 
trust could use any distributions it 
receives from the FLP, as an owner 
of a 99 percent limited partnership 
interest, to service the debt. Because 
the trust is a grantor trust for income 
tax purposes, the senior family mem- 
ber does not have to recognize the 
interest payments as interest income. 
With regard to servicing the interest 
payments on the promissory note, the 
sale to the IDGT works especially well 
when rental real estate is contributed 
to the limited partnership because the 
distributions of the rental income to 
the grantor trust can be used to ser- 
vice its interest payments. 

Upon the maturity of the bal- 
loon note, the outstanding principal 
balance can be repaid from the ir- 
revocable trust to the senior family 
member. The note can be satisfied in 
cash or in-kind (i.e., with property 
owned by the IDGT). Alternatively, it 
may be possible for the terms of the 
promissory note to be renegotiated 
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into a new balloon note. 


Grantor Retained Annuity Trusts 

With a GRAT, a senior family mem- 
ber transfers assets to a trust which 
provides that he or she is to receive 
an annual annuity payment for a fixed 
number of years. The annuity amount 
is typically a stated percentage of the 
initial fair market value of the trust. 
It can be stated as a fixed percentage 
or as a percentage that can increase 
by as much as 20 percent each year of 
the trust’s term. By increasing annu- 
ity payments each year of the GRAT 
term, payments can be minimized in 
early years, leaving more principal in 
the GRAT for a longer period of time 
and allowing the principal to generate 
additional appreciation. The annuity 
need not be paid in cash — it can 
be paid in-kind (i.e., with a portion 
of the assets initially contributed to 
the GRAT). At the end of the annuity 
period, the property remaining in the 
GRAT (after paying the senior family 
member the annuity) passes to the 
ultimate beneficiaries (typically the 
senior family member’s children, ei- 
ther outright or in further trust) with 
no further gift tax liability. 

The creation of a GRAT constitutes 
a gift to the ultimate beneficiaries 
equal to the initial value of the trust 
assets, reduced by the present value 
of the annuity payments retained by 
the senior family member. The most 
popular use of GRATs has been the 
short-term, “zeroed-out” GRAT, in 
which the term of the GRAT is limited 
to no less than two years and the an- 
nuity amount is structured to produce 
as small a taxable gift as possible. 

If the senior member survives the 
annuity term, none of the remaining 
GRAT assets will be includible in 
his or her gross estate for estate tax 
purposes. If the senior family member 
dies during the annuity period, the 
GRAT assets, or the amount necessary 
to yield the remaining annuity pay- 
ments (using the d#te of death 7520 
rate), will be included in the senior 
family member’s gross estate.'® 

The calculation of the present value 
of the retained annuity is based, in 
part, upon the current 7520 rate. 
When the 7520 rate is lower, the an- 
nuity payments needed to zero out 


‘ 
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the GRAT will be smaller and, thus, 
at the end of the annuity term, more 
assets will be available to pass to the 
ultimate beneficiaries gift tax-free. 
Therefore, GRATs work best in times 
of low interest rates. GRATs also work 
best when the value of the assets con- 
tributed to the GRAT are depressed 
and the value is expected, during the 
GRAT term, to rebound to or exceed 
their former value. Therefore, the 
GRAT is a valuable technique when 
markets are depressed. 

As indicated above, the use of 
short-term (i.e., two-year) GRATs 
have traditionally been more popu- 
lar than using longer-term GRATs. 
The reasoning behind the preference 
for short-term GRATs is twofold. 
First, a short-term GRAT minimizes 
exposure to the risk that the senior 
family member will die during the 
term, which, as stated above, would 
cause all or a portion of the value of 
the GRAT assets to be included in the 
senior family member’s gross estate. 
Second, a short-term GRAT minimiz- 
es the possibility that a year or two of 
poor performance of the GRAT assets 
will adversely impact the overall ef- 
fectiveness of the GRAT. However, not- 
withstanding these benefits, in times 
of low interest rates, a longer-term 
GRAT may be more desirable because 
it allows the senior family member to 
lock in a low 7520 rate for the dura- 
tion of the GRAT term. Therefore, in 
a low interest rate environment, it is 
extremely important to consider the 
potential effects of using different 
GRAT terms. 


Charitable Lead Annuity Trusts 
With a CLAT, the senior family 
member transfers assets to a trust 
(either during his or her life, or upon 
his or her death), and the trust pays 
a fixed dollar amount or a fixed per- 
centage of the value of the assets 
contributed to the CLAT to one or 
more charities (including a private 
foundation)” for a specified number 
of years. Alternatively, the CLAT 
may be structured to last for the life 
or lives of the senior family member, 
his or her spouse, or a lineal ancestor 
(or spouse of a lineal ancestor) of all 
of the remainder beneficiaries (or a 
trust in which there is less than a 15 
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percent probability that individuals 
who are not lineal descendants will 
receive any trust corpus).”' At the 
end of the annuity term, the assets 
remaining in the CLAT pass to one 
or more noncharitable beneficiaries, 
such as the senior family member's 
children or other family members 
(and/or to one or more trusts for their 
benefit). 

When the senior family member 
contributes assets to a CLAT, he or 
she makes a taxable transfer equal 
to the present value (based on IRS 
tables) of the remainder interest that 
will pass to the noncharitable ben- 
eficiaries. Like zeroing out a GRAT 
(discussed above), CLATs can be 
structured so that the gift or estate 
tax on the remainder interest will 
be small or nonexistent. The value 
of the noncharitable beneficiaries’ 
remainder interest is calculated by 
using the 7520 rate. As discussed 
above, the senior family member may 
use any of the 7520 rates in effect 
during the three-month period up to 
and including the month the CLAT is 
created and funded.” If, over the an- 
nuity term, the CLAT generates total 
returns higher than the chosen 7520 
rate, the excess growth passes to the 
noncharitable beneficiaries transfer 
tax-free. 

An inter vivos CLAT may be struc- 
tured as a grantor trust for income 
tax purposes, in which case, all items 
of income are taxed to the senior fam- 
ily member as grantor. Furthermore, 
the senior family member is entitled 
to receive an income tax charitable 
deduction equal to the present value, 
based on IRS tables, of the interest 
passing to charity; however, the chari- 
table deduction is subject to certain 
limitations based on the type of assets 
used to fund the CLAT and the type of 
charitable beneficiary.” If the CLAT 
is not structured as a grantor trust, 
then the senior family member is not 
entitled to an income tax charitable 
deduction for amounts paid to char- 
ity. However, the CLAT is responsible 
for the payment of the income taxes 
attributable to any income earned 
by the CLAT. Moreover, the CLAT 
receives a deduction for the annual 
amount paid to charity. 

The lower the 7520 rate, the greater 


the potential for tax-free wealth 
transfers using a CLAT and the 
greater the transfer tax (and income 
tax, if applicable) charitable deduc- 
tion. Therefore, CLATs are most 
attractive when interest rates are 
low. CLATs also work best when the 
value of the assets contributed to the 
CLAT are depressed and the value is 
expected, over the term of the CLAT, 
to rebound to or in excess of its former 
value. Like SCINs and PAs, CLATs 
work especially well when the chari- 
table annuity is structured to last for 
the life of an individual who is not 
expected to live for the duration of 
his or her actuarially determined life 
expectancy, provided that he or she is 
not “terminally ill.” 

CLATs are subject to the private 
foundation rules of I.R.C. §§4941 
through 4945 (dealing with “self- 
dealing,” “distribution of minimum 
return,” “excess business holdings,” 
“jeopardy investments,” and “taxable 
expenditures”).” Those rules can 
cause particular complications when 
a CLAT is funded with interests in a 
closely held entity, such as an FLP. 


Conclusion 

Times of low interest rates and 
depressed markets are a great oppor- 
tunity to take advantage of the trans- 
fer tax savings techniques discussed 
above. Soon enough, these turbulent 
times will be behind us (let’s hope). 
Don’t pass up the opportunity while 
it exists.O 


1 See Rev. Rul. 2008-49, 2008-40 I.R.B. 
(September 17, 2008), which contains the 
October 2008 rates. 

2 LR.C. §7520(a). 

3 L.R.C. §7872. 

4 §7872(a)(1). 

> LR.C. §61(a)(4). 

L.R.C. §7872(f)(2)(A). 

7 LR.C. §§7872(f(2\A) and 1274(d)(1)(A). 

8 LR.C. §7872(f)(2)(B). 

° See Estate of Buring v. Comm’r, 51 
T.C.M. 113 (1985); see also Estate of Berk- 
man v. Comm’r, 38 T.C.M. 183 (1979). 

10 See Rev. Rul. 2004-64, 2004-27 I.R.B. 7. 

2 T.R.C. §2035(b). 

18 L.R.C. §1014. 

4 §2032. 

5 T.R.C. §1015, but note that I.R.C. 
§1015(d) provides that the basis shall be 
increased by the amount of gift tax paid 
with respect to the gift. 

16 Another variation is a sale in exchange 


_for a self-cancelling installment note or 
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private annuity. These techniques also 
work particularly well in a low interest 
rate environment, particularly when the 
senior family member will probably die 
prior to his or her actuarial life expectancy, 
but is not “terminally ill,” as defined in 
the Treasury Regulations. See Treas. REG. 
§25.7520-3(b)(3). A full discussion regard- 
ing these techniques is beyond the scope 
of this article. 

7 See Rev. Rul. 85-13, 1985-1 CB 184. 

18 See FiA. Stat. §736.04117. 

Treas. Rec. §20.2036-1. 

2° If a private foundation is a beneficiary 
during the lead term, the senior family 
member cannot participate in any deci- 
sions regarding the amount distributed 
from the CLAT to the private foundation. 
In order to prevent any such participation, 
the foundation’s organizational documents 
should be modified accordingly. See Priv. 
Ltr. Ruls. 200108032, 200138018. 

21 Rec. §1.170A-6(c)(2)(i(A). 

2 T.R.C. §7520(a). 

*3 For example, if the charitable beneficia- 
ry is a public charity and long-term capital 
gain property is contributed to the CLAT, 
the amount of the charitable deduction is 
limited to 30 percent of the senior family 
member's adjusted gross income. Gener- 
ally, unless the charitable beneficiary is a 
private foundation, any amounts in excess 
of the limitation may be carried over as a 
deduction in the five succeeding years. 

°4 See Treas. Rec. §25.7520-3(b)(3). 

25 A detailed explanation of those rules is 
beyond the scope of this article. 
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ADMINISTRATIVE LAW 


by Lawrence E. Sellers 


The 2008 Amendments to the APA: 
The Open Government Act 


“This bill promotes open government by increasing public access to information and making the Administrative Procedure Act more user-friendly.” 


n 2007, the Florida Legislature 
approved a number of changes 
to Florida’s Administrative Pro- 
cedure Act (APA).' Among other 
things, the 2007 bill would have pro- 
vided for additional restrictions on the 
use of unadopted rules, based largely 
on recommendations by the Joint 
Administrative Procedures Commit- 
tee (JAPC).? The governor vetoed this 
measure because of concerns regarding 
unintended consequences, and he di- 
rected state agencies to work with the 
legislature “to address any concerns, 
recommend changes to streamline 
government, simplify procedures, and 
better serve the people of Florida.”* 
During the 2008 regular session, 
the legislature revised the 2007 bill to 
address the governor’s concerns and 
enacted Senate Bill 704, which was 
signed by the governor.‘ This article 
provides a brief summary of some of 
the principal provisions in The Open 
Government Act (the act), as well as 
those changes to the 2007 bill that 
were designed to address issues raised 
by the governor’s office. 


Unadopted Rules 

Much of the 2008 act reflects the 
legislature’s continuing insistence that 
agencies adopt their policies pursuant 
to the rulemaking procedures in the 
APA. The legislature’s view is based 
upon the primary goals of the APA; 
namely, to combat “phantom govern- 
ment” by providing notice of agency 
policy, encouraging public participa- 
tion in the development of that policy, 
and ensuring legislative oversight of 
delegated authority. Accordingly, the 
bill was given the short title, “The 
Open Government Act,” and some of 


Senator Mike Bennett, sponsor of Senate Bill 704 


the key sections in the act are designed 
to address concerns with unadopted 
rules. 

Defines “Unadopted Rule.” Subsec- 
tion 120.52(20) is created to define un- 
adopted rule as “an agency statement 
that meets the definition of the term 
‘rule’ but has not been adopted pursu- 
ant to the [rulemaking] requirements 
of [F.'S. §]120.54.” 

Effect of Filing a Challenge to Agency 
Statements Defined as Rules. The 
legislative requirement for agency 
rulemaking in F:‘S. §120.54(1) requires 
that agency statements meeting the 
definition of a rule be adopted as soon 
as practicable and feasible. Section 
120.56(4) establishes a procedure 
for challenging agency statements 
defined as rules. If the administrative 
law judge enters a final order holding 
that all or part of an agency statement 
violates the rulemaking requirement, 
then the agency is required to imme- 
diately discontinue all reliance upon 
the statement or any substantially 
similar statement as a basis for agency 
action.° 

Agencies typically have responded 
ta such challenges by initiating rule- 
making to adopt the challenged state- 
ment because this generally results 
in a stay of the challenge and may 
ultimately moot it.° In such cases, the 
agency could continue to rely upon the 
challenged statement if the agency 
demonstrated — “proved up” — that 
the unadopted rule was not an invalid 
exercise of delegated legislative au- 
thority and that the rule was not being 
applied without due notice. 

The 2007 bill would have made sig- 
nificant changes to these provisions. 
In particular, it provided that upon 


the filing of a petition for administra- 
tive determination that an agency 
statement violates the rulemaking 
requirement, the agency must imme- 
diately discontinue all reliance upon 
the statement or any substantially 
similar statement as a basis for agency 
action until any of the following occurs: 
1) the proceeding is dismissed; 2) the 
statement is adopted and becomes 
effective as a rule; 3) a final order is 
issued that contains a determination 
that the petitioner failed to prove the 
statement constitutes a rule; or (4) a 
final order is issued that contains a 
determination that rulemaking is not 
feasible or practicable. 

This feature of the 2007 bill proved 
to be the most controversial and was 
the basis of the governor specifically 
mentioning it — and only it — in his 
veto message, stating that “such a 
provision amounts to an injunction 
against the agency in the absence of 
any allegation of harm by the chal- 
lenger and halts enforcement or 
implementation of laws.” As a result, 
this provision was deleted from the 
2008 bill. However, as noted below, 
the act amends FS. §120.57(1)(e) to 
provide that effective January 1, 2009, 
an agency or administrative law judge 
generally may not base agency action 
that determines the substantial inter- 
est of a party on an unadopted rule. 

Agencies May Not Rely on Unadopt- 
ed Rules. As explained above, the APA 
currently allows an agency to rely upon 
a challenged unadopted statement if 
the agency is proceeding expeditiously 
and in good faith to adopt rules that ad- 
dress the challenged unadopted state- 
ment and the agency “proves up” the 
unadopted statement in accordance 
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with FS. §120.57(1)(e). However, the 
act amends F‘S. §120.57(1)(e) to ex- 
pressly provide that, effective January 
i, 2009, an agency or an administrative 
law judge may not base agency action 
that determines the substantial inter- 
ests of a party on an unadopted rule. 

Agencies May Apply Adopted Rules 
to Facts. Notably, this new requirement 
expressly does not preclude applica- 
tion of adopted rules and applicable 
provisions of law to the facts. This 
provision appears to be consistent 
with the court’s ruling in The Environ- 
mental Trust v. State, Dept. of Envtl. 
Protection, 714 So. 2d 493, 498 (Fla. 
lst DCA 1998), where a majority of 
the court held that “[a]ln agency state- 
ment explaining how an existing rule 
of general applicability will be applied 
in a particular set of facts is not itself 
a rule.” (e.s.) The scope of this excep- 
tion remains to be determined, but it 
does not appear that an agency may 
apply a general statement that “does 
not derive directly or indirectly from” 
a properly adopted rule or applicable 
provision of law® or apply its interpre- 
tation of the rationale of adopted rules 
to circumstances not contemplated 
by the agency when it adopted the 
rules.® 

Exception for Recently Enacted 
Statutes. In addition to the provision 
that makes it clear that agencies may 
not rely on unadopted rules, the prove 
up provisions of §120.57(1)\(e) are 
deleted, with one exception. At the 
request of the governor’s office, an 
exception was created in that para- 
graph to allow an agency’s action to 
be based on unadopted rules, subject 
to review of the administrative law 
judge, if an agency demonstrates 1) 
that the statute being implemented 
directs it to adopt rules; 2) that the 
agency has not had time to adopt 
those rules because the requirement 
was so recently enacted; and 3) that 
the agency has initiated rulemaking 
and is proceeding expeditiously and in 
good faith to adopt the required rules. 
This new exception is similar to, but 
narrower than, the provision repealed 
by the act that provides an exception to 
the rulemaking requirement where the 
agency demonstrates that rulemaking 
is not practicable or feasible because, 
for example, “the agency is currently 


using the rulemaking procedure ex- 
peditiously and in good faith to adopt 
rules which address the statement.”!° 

Revises Procedures for Staying 
Challenges to Unadopted Rules. The 
act seeks to simplify provisions that 
encourage an agency to initiate rule- 
making in response to a challenge to 
an unadopted rule. New language in 
F.S. §120.56(4) provides that, upon 
notification to the administrative law 
judge before the final hearing that 
the agency has published a notice of 
rulemaking under F‘S. §120.54(3), such 
notice shall automatically operate as 
a stay of proceedings pending adop- 
tion of the statement as a rule. The 
administrative law judge may vacate 
the stay for good cause shown. A stay 
of proceedings pending rulemaking 
shall remain in effect so long as the 
agency is proceeding expeditiously and 
in good faith to adopt the statement as 
a rule. 

Revises Defenses to Rulemaking 
Requirement. Because an agency is 
entitled to a stay of the rule challenge 
proceedings pending rulemaking, 
the act amends FS. §120.54(1)(a) to 
delete the language that previously 
provided a “defense” to the rulemak- 
ing requirement where the agency 
is currently using the rulemaking 
procedure expeditiously and in good 
faith to adopt rules that address the 
challenged statement. And, as noted 
above, another new provision in the 
act allows an agency’s action to be 
based on unadopted rules, subject to 
review of the administrative law judge, 
if an agency demonstrates that it has 
initiated rulemaking in response to a 
recent legislative direction to do so and 
is proceeding expeditiously to adopt 
the rule. 

Does Not Impair Existing Contracts. 
The APA provides that if the adminis- 
trative law judge enters a final order 
that all or part of an agency statement 
violates a rulemaking requirement 
in FS. §120.54(1)(a), then the agency 
must immediately discontinue all 
reliance upon this statement, or any 
substantially similar statement, as a 
basis for agency action. In response 
to concerns from the governor’s office, 
FS. §120.56(4)(d), is revised to provide 
that “[t]his paragraph shall not be 


_ construed to impair the obligation of 
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contracts existing at the time the final 
order is entered,” apparently seeking 
to change the result in Disability Sup- 
port Services, Inc. v. DCF & AHCA, 
DOAH Case No. 96-5104RU, aff'd per 
curiam, DCF v. Disability Support 
Services, Inc., 722 So. 2d 195 (Fla. 1st 
DCA 1998), where the administrative 
law judge concluded that the agency 
“cannot escape the rulemaking re- 
quirements of section 120.54 merely 
by labeling the generally applicable 
agency statements as contract provi- 
sions rather than rules.” This new 
exception does not apply to contracts 
that have not been executed at the 
time the final order is entered. And as 
this is a substantive change, it does 
not appear it would apply to contracts 
executed prior to January 1, 2009, the 
effective date of this provision. 


Attorneys’ Fees 

Increases Limits on Attorneys’ Fees. 
Effective January 1, 2009, the act 
amends ES. §120.595 to increase from 
$15,000 to $50,000 the limit on attor- 
neys’ fees that may be awarded to the 
prevailing party in challenges to pro- 
posed and existing rules. The act also 
makes clear that attorneys’ fees are 
available in challenges to emergency 
rules. 

Revises Attorneys’ Fees in Challenges 
to Unadopted Rules. While the APA 
always has included a limit on the at- 
torneys’ fees that may be awarded in 
cases involving challenges to proposed 
or existing rules, there is no similar 
limit on attorneys’ fees that may be 
awarded in cases involving challenges 
to unadopted rules. However, agencies 
typically avoided the risk of paying 
attorneys’ fees in such cases by initi- 
ating rulemaking to adopt the chal- 
lenged unadopted statement. Effective 
January 1, 2009, the act makes three 
notable changes to F.'S. §120.595(4), 
the provision governing attorneys’ 
fees in cases involving challenges to 
unadopted rules. 

Requires 30-day Notice. The act 
amends ES. §120.595(4) to allow for 
the award of attorneys’ fees and costs 
in challenges to unadopted statements 
only upon a finding that the agency 
received notice at least 30 days before 
the petition was filed that the state- 
ment may constitute an unadopted 


= 
5 
' 


We Co-Counsel Cases Throughout Florida. 
Together We Can Achieve Justice. 


LEOPOLD~KUVIN.. 


CONSUMER JUSTICE ATTORNEYS 


DEDICATED TO JUSTICE & SAFETY 
PALM BEACH GARDENS, FL | 877.515.7955 | LEOPOLDKUVIN.COM 


CRASHWORTHINESS | MANAGED CARE ABUSE | CLASS ACTIONS | P 


4 
| 
| 
| 


rule and the agency failed to publish 
the required notice of rulemaking that 
addresses the statement within that 
30-day period. Notice to the agency 
may be satisfied by its receipt of the 
petition, a notice or other paper con- 
taining substantially the same infor- 
mation, or a petition for rulemaking 
filed pursuant to F.S. §120.54(7). 
The 30-day notice requirement was 
added based on discussions with the 
governor's office, and it continues to 
provide a “safe harbor” during which 
the agency may initiate rulemaking 
and avoid liability for attorneys’ fees. 
If the Agency Initiates Rulemaking. 
As noted, the APA currently allows 
agencies to avoid the risk of paying 
attorneys’ fees by initiating rulemak- 
ing to adopt the challenged unadopted 
statement prior to the issuance of a 
final order.'' In an effort to encour- 
age agencies to promptly determine 
whether to initiate rulemaking, and 
thus minimize litigation expenses for 
the challenger and the agency, the act 
amends FS. §120.595(4) to provide 
that, if prior to the final hearing (but 
after the 30-day notice described 
above) the agency initiates rulemaking 
and requests a stay of the proceedings 
pending rulemaking, the administra- 
tive law judge shall award reasonable 
costs and reasonable attorneys’ fees 
accrued by the petitioner prior to the 
date the agency published notice of 
rulemaking.” At the request of the 
governor's office, this provision was 
amended to allow the agency to avoid 
fees in such cases if the agency shows 
that it did not know, and should not 
have known, that the statement was 
an unadopted rule. Given the new 
30-day notice requirement discussed 
above, it may be quite difficult for an 
agency to make such a showing. An 
award of attorneys’ fees under this new 
provision — where the agency initiates 
rulemaking prior to the entry of a final 
order — may not exceed $50,000. How- 
ever, there cuntinues to be no limit on 
the amount of attorneys’ fees that may 
be awarded in cases involving success- 
ful challenges to unadopted rules. 
The act also makes changes that are 
designed to provide for an award of 
attorneys’ fees if the agency initiates 
rulemaking, but the proposed rule 
addressing the challenged statement 


is determined to be invalid. In such 
cases, the agency must discontinue 
reliance on the statement and any 
substantially similar statement until a 
rule addressing the subject is properly 
adopted. Specifically, §120.56(4)(e) 
is revised to require the administra- 
tive law judge to enter an order to 
that effect and FS. §120.595(4)(a) is 
amended to provide that the entry of 
such an order entitles the challenger 
to an award of reasonable attorneys’ 
fees and costs. 

If the Agency Prevails. Section 
120.595(4) is amended to provide that, 
if the agency prevails in the proceed- 
ings, the administrative law judge or 
appellate court shall award reason- 
able costs and attorneys’ fees against 
the party if 1) the party participated 
in the proceedings for an improper 
purpose; or 2) the party or the party’s 
attorney knew or should have known 
that a claim was not supported by the 
material facts necessary to establish 
the claim or would not be supported by 
the application of then-existing law to 
those material facts. This latter ground 
is similar to that contained in F‘S. 
§57.105, and was added at the request 
of the governor's office in an effort to 
“close the gap” between the different 
attorneys’ fees standards that apply 
depending upon whether the agency or 
the challenger is the prevailing party. 


Rulemaking 

Defines and Clarifies Rulemaking 
Authority. The act adds new definitions 
to FS. §120.52, including a definition 
of “rulemaking authority.”"* The term 
is defined to mean “statutory language 
that explicitly authorizes or requires 
an agency to adopt, develop, establish, 
or otherwise create any statement 
coming within the definition of the 
term rule.” The definition is intended 
to clarify that agencies have the duty 
or authority to adopt rules, pursuant to 
the APA, in cases where the statutory 
language directs or authorizes them 
to “adopt policies” or “establish crite- 
ria” or the like, even thougn the word 
“rule” is not used in the authorizing 
statute. 

Clarifies that Specific Powers and 
Duties Conferred Are Those in the 
“Enabling” Statute. The definition of 
“invalid exercise of delegated legisla- 
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tive authority” in F.S. §120.52(8) is 
revised. Previously, this subsection 
provided that statutory language 
granting rulemaking authority to an 
agency was to be construed no further 
than implementing or interpreting the 
specific powers and duties conferred by 
the “same” statute.’° The act amends 
the definition to refer instead to the 
specific powers and duties conferred 
by the “enabling” statute. The same 
change is made to similar language in 
FS. §120.536. 

Defines “Law Implemented.” A new 
definition of “law implemented” is 
added; it, too, makes clear that it refers 
to the language of the enabling statute 
being carried out or interpreted by 
an agency through rulemaking. The 
APA requires proposed and adopted 
rules to include a citation to the law 
implemented, and a rule is invalid if 
it enlarges, modifies, or contravenes 
the specific provisions of law imple- 
mented. 

Clarifies Authority to Delegate 
Rulemaking Responsibilities. The act 
amends F‘S. §120.54(1)(k) to clarify 
that certain rulemaking responsi- 
bilities of an agency head may not 
be delegated or transferred. These 
include approval of the notice of 
intended action and the filing of the 
approved rule with the Department 
of State.!° However, at the request of 
the governor's office, this same provi- 
sion was modified to provide that an 
agency head may delegate the author- 
ity to initiate rule development under 
FS. §120.54(2). Section 120.55(5) is 
amended to require all rule notices to 
include the name of the “agency head” 
that approved the rule. 

Requires Certain Collegial Boards 
to Conduct Public Hearings. The 
rulemaking requirements in the APA 
generally provide that the agency must 
give affected persons the opportunity 
to present evidence and argument. In 
addition, the agency must, if requested 
by an affected person, schedule a public 
hearing on the proposed rule. The act 
amends FS. §120.54(3)(c) to require 
that if the agency head is a board cre- 
ated within the Department of Busi- 
ness and Professional Regulation or 
the Department of Health, Division of 
Medical Quality Assurance, the board 
itself shall conduct at least one of the 
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public hearings and may not delegate 
this responsibility without the consent 
of those persons requesting the public 
hearing. 

Requires SERC to be Made Avail- 
able. Section 120.54(3)(e) is amended 
to provide that a proposed rule may 
not be filed with the Department of 
State — and, therefore, may not be- 
come effective — until the statement 
of estimated regulatory costs (SERC) 
has been provided to all persons who 
submitted a lower-cost regulatory al- 
ternative and has been made available 
to the public. Another bili enacted in 
2008, HB 7109, requires an agency to 
prepare a SERC in all cases in which 
the proposed rule will have any impact 
on small business."” 

Clarifies JAPC Authority. The act 
amends F‘S. §120.545 to clarify the 
duties and powers of the Joint Ad- 
ministrative Procedures Committee 
(JAPC). Among other things, JAPC is 
now expressly authorized to consider 
whether a SERC complies with all 
applicable requirements and to object 
to a proposed rule if the accompanying 


SERC does not comply." 

Authorizes Cross References to Other 
Rules of the Same Agency. The APA 
provides that a rule may incorporate 
material by reference, but only mate- 
rial in existence on the date the rule 
is adopted. For purposes of the rule, 
changes in the referenced material 
are not effective unless the rule is 
amended to incorporate the changes. 
As such, questions have arisen as to 
whether an agency rule that incor- 
porates by specific reference another 
rule of that same agency automatically 
incorporates subsequent amendments 
to the referenced rule. The act amends 
FS. §120.54(1)(i) to expressly provide 
that an agency rule that incorporates 
by specific reference another rule of 
that agency, automatically incorpo- 
rates subsequent amendments to 
the referenced rule unless a contrary 
intent is clearly indicated in the refer- 
encing rule. Any notice of amendment 
to a rule that has been incorporated by 
specific reference in other rules of that 
agency must explain the effect of the 
amendment on the referencing rules. 


WALKER 


ANNOUNCES 


Attorneys of 


Requires Material Incorporated by 
Reference to be Available Online. For 
rules adopted after 2010, the act also 
amends FS. §120.54(1)(i) to provide 
that material may not be incorporated 
by reference unless the material’s full 
text can be made available for free 
public access through an electronic 
hyperlink from the rule in the Florida 
Administrative Code. However, if the 
agency determines that posting the 
material would violate federal copy- 
right law, then a statement to that 
effect must be included in the notice, 
along with the address of locations 
at the Department of State and the 
agency where the material is available 
for public inspection. 

Requires Electronic Publication of 
Code. Effective July 1, 2010, the De- 
partment of State must publish elec- 
tronically the Florida Administrative 
Code on an Internet Web site managed 
by the department. The electronic code 
is to display each rule chapter cur- 
rently in effect in browse mode and 
must allow for a full text search of the 
code and each rule chapter. 
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Miscellaneous 

Clarifies Deadlines for Filing Rule 
Challenges. Section 120.56(2)(a) is 
amended to clarify the deadlines for fil- 
ing challenges to proposed rules when 
a public hearing has been held or the 
agency is required to prepare a state- 
ment of estimated regulatory costs. 
The APA provides several “windows” 
for filing challenges to proposed rules. 
One of these windows is within 10 days 
after the final public hearing is held 
on the proposed rule as provided by 
FS. §120.54(3)(c). The act changes this 
reference to “section 120.54(3)(e)2,” 
which expressly provides that the term 
“public hearing” includes any public 
hearing held by any agency in which 
the rule was considered. A second win- 
dow is within 20 days after the “prepa- 
ration” of a SERC. The act conforms 
these windows to other provisions of 
the APA so that the time begins to 
run only after the statement “has been 
provided to all persons who submitted 
a lower cost regulatory alternative and 
made available to the public.” 
Authorizes Posting of Final Orders on 
DOAH’s Web site. Section 120.53(2)(a) 
is amended to authorize (but not re- 
quire) agencies to fulfill their indexing 
requirements by posting their final 
orders on DOAH’s Web site. 

Restores Language Regarding Dis- 
puted Issues of Material Fact and 
Informal Proceedings. The act amends 
FS. §120.569(1) to make clear that 
if a disputed issue of material fact 
arises during an informal proceed- 
ing, the informal proceeding under 
FS. §120.57(2) shall be terminated 
and a formal proceeding under FS. 
§120.57(1) shall be conducted, unless 
waived by all parties. Similar language 
previously was included in Uniform 
Rule 28-106.305, but was deleted by 
the Administration Commission in 
early 2007, reportedly because it was 
not authorized by statute. 

Effective Date. The act takes effect 
July 1, 2008, except as otherwise 
expressly provided.”’ Several of the 
sections have delayed effective dates. 
For example, the provisions govern- 
ing challenges to agency statements 
defined as rules, reliance on unadopted 
rules, and changes to attorneys’ fees, all 
become effective January 1, 2009. The 
requirement to publish an electronic 


version of the Florida Administrative 
Code is effective July 1, 2010. O 


1 See Fla. HB 7183 (2007) (vetoed June 
27, 2007). 

2 JAPC prepared reports in 2006 and 
2007 on unadopted rules. See Fia. Leais. 
Jt. Apmin. Procs. ComM., REPORT ON UN- 
ADOPTED Ru es (Feb. 2006); Fia. Jt. ADMIN. 
Procs. ComM., SUPPLEMENT TO REPORT ON 
UnapbopTeD RuLEs (Feb. 2007), available at 
www.japc.state.fl.us/publications.cfm. 

3 Veto of Fla. HB 7183 (2007) (letter from 
Gov. Crist to Sec’y of State Kurt S. Brown- 
ing, June 27, 2007) (on file with Sec’y of 
State, The Capitol, Tallahassee, Fla.). In 
his veto letter, the governor expressed con- 
cern that the bill “substantially rewrites 
the [Administrative Procedure] Act, po- 
tentially creating a number of unintended 
consequences detrimental to the efficient 
operation of our [s]tate government.” The 
2007 bill addressed a number of issues, 
but the governor’s veto letter mentioned 
only the provision in the bill that would 
have limited an agency’s authority to rely 
on unadopted statements that are subject 
to pending legal challenges. 

4 Ch. 2008-104, Laws of Fla. 

5 For discussion of the limits of agency 
reliance on nonrule policies, see Kent 
Wetherell, Lawrence E. Sellers, Jr. & Wade 
L. Hopping, Rulemaking Reforms and 
Non-Rule Policies: A Catch-22 for State 
Agencies, 71 Fta. B. J. at 20 (Mar. 1997); 
Lawrence E. Sellers, Jr. & Cathy M. Sell- 
ers, Non-Rule Policy and the Legislative 
Preference for Rulemaking, 75 Fta. B. J. 
at 38 (Jan. 2001). 

6 This is what transpired in Day Cruise 
Association, Inc. v. Board of Trustees of the 
Internal Improvement Trust Fund, Case 
No. 99-5303RP (DOAH Feb. 17, 2000). The 
association initially challenged the board’s 
unadopted policy pursuant to Fia. Star. 
§120.56(4), and the trustees responded by 
initiating rulemaking and publishing the 
challenged policy as a proposed rule. The 
association then challenged the proposed 
rule pursuant to Fa. Star. §120.56(2), and 
the administrative law judge determined 
the proposed rule to be invalid. That deter- 
mination was affirmed on appeal. Board 
of Trs. of the Internal Improvement Trust 
Fund v. Day Cruise Ass’n, Inc., 794 So. 2d 
696 (Fla. Ist D.C.A. 2001), reh’g denied, 
798 So. 2d 847, rev. denied, 823 So. 2d 123 
(Fla. 2002). 

7 See veto of HB 7183 (2007), note 3. 

8 Amos v. Dept. of Health & Rehab. Servs., 
444 So. 2d 43, 46 (Fla. 1st D.C.A. 1983). 

° Coastal Petroleum Co. v DEP, Case No. 
98-1901 (DEP May 10, 1999). ; 

10 See Fa. Stat. §120.54(1)(a) (2007). 

"| Osceola Fish Farmers Ass’n v. SFWMD, 
830 So. 2d 932 (Fla. 4th D.C.A. 2002). 

Ch. 2008-104, §13. 

18 Td. at §2. 

4 Td. (emphasis supplied). 

1 The phrase “by the same statute,” 
which was replaced by the phrase “by the 
enabling statute,” was an issue in JM Auto 
v. DHSMV, Case No. 07-0603RX (DOAH 
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April 20, 2007), aff'd, 977 So. 2d 733 (Fla. 
1st D.C.A. 2008). 

16 This change reflects the court’s ruling 
in Financial Serv. Comm’n v. Fla. Ins. 
Council, Inc., 938 So. 2d 545 (Fla. 1st 
D.C.A. 2006). 

7 Ch. 2008-149, §7. 

18 The 2007 bill also would have made 
clear that JAPC is authorized to review 
and object to unadopted agency state- 
ments. Fla. HB 7183 §5 (2007). This 
provision was not included in the 2008 
bill, although JAPC already is authorized 
to review and object to any agency “rule,” 
whether properly adopted or not. FLa. 
Stat. §120.545 (2007). In addition, JAPC 
is authorized to make recommendations 
for needed legislation or other appropriate 
action and to seek judicial review of the 
validity or invalidity of any rule to which 
the committee has voted an objection. FLa. 
Star. §11.60(2)(f). 

19 See Fia. Stat. §§120.54(3)(e)2, 
120.56(2)(a). 

20 The act does not indicate whether it 
applies to proceedings that began but 
were not completed prior to the effective 
date. By comparison, the version of the 
APA originally enacted in 1974 included 
provisions intended to address the effect 
of the new act on pending adjudicatory 
proceedings. The general rule is that a 
statute that relates only to a procedural 
remedy applies to all pending cases, but 
there can be no retroactive application of 
substantive law without a clear directive 
from the legislature. For example, Florida 
courts previously have held that the right 
to collect attorneys’ fees may be substan- 
tive in nature and, therefore, may not be 
applied retroactively. Mullins v. Kennelly, 
847 So. 2d 1151 (Fla. 5th D.C.A. 2003) 
(holding that amendments to FS. §57.105 
are not retroactive). In one of the first 
appellate decisions interpreting the 1996 
APA legislation, the court concluded that 
changes involving the requirement of an 
administrative order to include a ruling 
upon each proposed finding were “means 
and methods” by which the administrative 
determination is rendered, and, therefore, 
procedural in nature. Life Care Ctrs. of 
Am., Inc. v. Sawgrass Care Ctr., Inc., 683 
So. 2d 609, 614 (Fla. 1st D.C.A. 1996). 


Lawrence E. Sellers is a partner in 
the Tallahassee office of Holland & Knight 
LLP. He received his J.D., with honors, from 
the University of Florida College of Law. 

This column is submitted on behalf of 
the Administrative Law Section, Elizabeth 
W. McArthur, chair, and Deborah K. Kear- 
ney, editor. 
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LABOR AND EMPLOYMENT LAW | 


by Donald J. Spero 


Availability of Class Actions in Arbitration, Part 2 


art one of this article intro- 
duced the issues, analyzed 
the policies favoring class 
proceedings versus the poli- 
cies favoring arbitration, and found that 
arbitration agreements are generally 
enforceable where a class claim can 
be brought. Part one also summarized 
rulings that hold that class proceedings 
may be held in arbitration, and that 
waivers of rights to proceed as class 
arbitration agreements are generally 
enforceable. However, the particular 
issue of cases involving de minimus 
recoveries has given the courts pause, 
and many courts have refused to send 
a case to arbitration, or have stricken 
a class proceeding waiver, where the de 
minimus nature of the individual recov- 
eries makes arbitration unfeasible. 
Part two will examine some addi- 
tional cases and circumstances in which 
waivers have been enforced; analyze 
how courts determine the availability of 
class proceedings where not specifically 
addressed in the agreement; and pro- 
vide some practice pointers regarding 
class issues in arbitration agreements 
generally. 


Cases in Which Class Action 
Waivers Were Enforced 

The cases enforcing class action 
waivers in arbitration agreements have 
largely rejected the various arguments 
relied on by the courts denying enforce- 
ment. The Seventh Circuit found an 
arbitration agreement enforceable in 
the plaintiff’s action alleging violation 
of The Truth in Lending Act (TILA),' in 
Livingston v. Johnson, 339 F.3d 553, 559 
(7th Cir. 2003). It disagreed with the 
plaintiff's contention that they would 
not get the full relief afforded by TILA. 


Upholding the bar against class actions, 
the court stated that “[t]he arbitration 
agreement here explicitly precludes the 
Livingstons from bringing class claims 
or pursuing ‘class action arbitration, 
so we are therefore ‘obliged to enforce 
the type of arbitration to which these 
parties agreed which does not include 
arbitration on a class basis.” 

In Fonte v. AT&T Wireless Services, 
Inc., 903 So. 2d 1019 (Fla. 4th DCA 
2005), Florida’s Fourth District Court of 
Appeal differed with the First District 
Court of Appeal’s ruling in Powertell, 
Inc. v. Bexley, 743 So. 2d 570 (Fla. 1st 
DCA 1999), on the enforcement of a 
class action waiver in a FDUTPA action. 
In the view of the Fourth District, the 
unavailability of class actions “does not 
defeat any of the remedial purposes of 
FDUTPA.”’ 

The Fonte court found nothing in the 
language or history of FDUTPA dem- 
onstrating that the act was conceived 
to confer a right to a class action that 
could not be waived.* There was no 
diminishment of the plaintiffs rights 
or remedies. They remained the same 
as they would be in a class action. Addi- 
tionally, some claims may be brought in 
small claims court. Summarizing that 
an agreement is unenforceable as un- 
conscionable only if it is both procedur- 
ally and substantively unconscionable, 
the court found the arbitration clause 
enforceable as it was not procedurally 
unconscionable.’ The facts showed that 
the plaintiff was a sophisticated con- 
sumer who had shopped alternative 
providers before selecting AT&T. It dis- 
tinguished Powertell factually because, 
in that case, the consumer was notified 
of the arbitration clause by a slip in a 
mailing containing the monthly bill. In 


the Fonte case the customer was given 
obvious notice at the inception of the 
contractual relationship and repeated 
notification thereafter.® 

The Fourth Circuit found in Snowden 
v. Check Point Check Cashing, 290 F.3d 
631 (4th Cir. 2002), that a clause in 
an arbitration contract barring class 
arbitration was not unconscionable. 
Snowden was an action under TILA and 
RICO’ challenging a charge made by a 
check cashing service. The service paid 
the customer the amount of tiie check 
less a charge for holding it a given time 
before submitting the check for clear- 
ance. The court found that the waiver 
was not unconscionable as the statu- 
tory action allowed for the recovery of 
attorneys’ fees by the plaintiff.® 

The 11th Circuit has considered 
class action waivers in several cases. 
Randolph v. Green Tree Financial Corp., 
244 F.3d 814 (11th Cir. 2001), held that 
a TILA arbitration could not proceed 
as a class action in the absence of a 
provision in the arbitration agreement 
allowing for class arbitration. The court 
concluded TILA did not provide a right 
to proceed as a class that could not be 
waived in an arbitration agreement.’ 

The 11th Circuit also found class ac- 
tion waivers in arbitration agreements 
to be valid and enforceable in Jenkins 
v. First American Cash Advance of 
Georgia, Inc., 400 F.3d 868 (11th Cir. 
2005), and Caley v. Gulfstream Aero- 
space Corp., 428 F.3d 1359 (11th Cir. 
2005). Jenkins was an action claiming 
violations of Georgia’s usury law'’ and 
the Georgia Racketeer Influenced and 
Corrupt Organizations Act.'! The court 
reversed the district court’s decision, 
rejecting the lower court’s view that 
barring class actions would make it 
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difficult for plaintiffs to obtain repre- 
sentation due to the small amount of 
potential recovery.’ The court reasoned 
that the ability of plaintiffs to recover 
attorneys’ fees under the statutes in 
question would provide adequate incen- 
tive for attorneys to represent them.'* 
The 11th Circuit again found an ar- 
bitration agreement waiver of the right 
to bring a class action to be enforceable 
in Caley, an action under Title VII, 
the FLSA, the ADEA, and ERISA, by 
current and former employees of Gulf- 
stream. The fact that the type of claims 
likely to be brought by employees were 
subject to mandatory arbitration, and 
those likely to be brought by the em- 
ployer were not, was not sufficient in 
the view of the court to render the waiv- 
er substantively unconscionable." 


Class Action Arbitration When 
Not Authorized by the Arbitration 
Agreement 

Discover Bank v. Superior Court 
of Los Angeles, 36 Cal. 4th 148 (Cal. 
2005),’° pointed out that “judicially au- 
thorized class-wide arbitration in a case 
in which the arbitration agreement is 
silent on the issue” is permissible under 
California law.'* However, a number of 
courts have declined to allow arbitra- 
tions to proceed as class actions in the 
absence of a provision in the arbitration 
agreement authorizing class arbitra- 
tion. 

The plaintiff in Johnson v. West Sub- 
urban Bank, 225 F.3d 366 (3d Cir. 2000), 
sought to bring a judicial class action 
under TILA and the Electronic Fund 
Transfer Act (EFTA)." The arbitration 
agreement involved made no specific 
mention of the use of class actions. Since 
class actions were neither barred nor 
authorized on the face of the arbitra- 
tion agreement, the court seems to have 
proceeded on the basis that class arbi- 
trations are unavailable in the absence 
of specific contract language allowing 
them."* The decision did not focus on 
the lack of authorization, but addressed 
policy reasons for not compelling class 
arbitration. 

The Third Circuit rejected the 
plaintiffs argument that mandatory 
arbitration thwarted the purpose of 
TILA, holding that the same relief was 
available to enforce statutory rights 
in an arbitral forum. It found that the 


availability of attorneys’ fees will give 
attorneys ample incentive to take TILA 
cases.'9 

In sum, though pursuing individual claims 
in arbitration may well be less attractive 
than pursuing a class action in the courts, 
we do not agree that compelling arbitra- 
tion of the claim of a potential class action 
plaintiff irreconcilably conflicts with TILA’s 
goal of encouraging private actions to deter 
violations of the [a]ct.”° 


Consideration was also given to the 
fact that violations will be deterred 
by the possibility of administrative 
enforcement by the Federal Trade 
Commission as well as the Office of 
the Comptroller of the Currency, the 
Federal Reserve Board, and the FDIC.”! 
The opinion concurs with the widely 
held view that “when the right made 
available by a statute is capable of 
vindication in the arbitral forum, the 
public policy goals of that statute do not 
justify refusing to arbitrate.”” The same 
reasoning was applied to the plaintiffs 
claim under the EFTA in view of identi- 
cal language in the statutes.” 

Several appellate decisions that 
have been confronted by this issue 
have found that class arbitration may 
not proceed in the absence of language 
that can be interpreted as authorizing 
it. That was the decision of the Seventh 
Circuit in Champ v. Siegel, 244 F.3d 814 
(7th Cir. 2001). The court concluded that 
the reasoning of the multiple circuit 
decisions declining to consolidate ar- 
bitrations pursuant to Federal Rule of 
Civil Procedure 42(a) in the absence of 
the parties’ agreement to do so applied 
to class arbitrations as well. 

“The parties’ arbitration agreement 
makes no mention of class arbitration. 
For a federal court to read such a term 
into the parties’ agreement would “dis- 
rupt the negotiated risk/benefit and 
direct [the parties] to proceed with a 
different sort of arbitration.”™* The 
Seventh Circuit also took into account 
language in §4 of the FAA which re- 
quires district courts, when enforcing 
arbitration agreements, to “order the 
parties to proceed in accordance with 
the terms of the agreement.””° 


Denial of Consolidation of 
Arbitration Proceedings 
Consolidation of actions with sig- 
nificant common questions can often 
expedite and streamline the resolution 
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of controversies. However, if parties do 
not want arbitrations with common 
questions, in most instances, they do 
not need to have a waiver of the right 
to consolidated proceedings in their 
arbitration agreement. The prevailing 
rule is that an arbitration may not be 
consolidated unless the agreement 
specifically permits it. 

Government of United Kingdom v. 
Boeing, 998 F.2d 68 (2d Cir. 1993), in- 
volved damage to a helicopter manufac- 
tured by Boeing while it was testing a 
fuel system designed by Textron which 
also manufactured the helicopter’s 
engine. Both Boeing and Textron had 
arbitration agreements with the United 
Kingdom that made no mention of 
whether separate arbitrations could 
be consolidated. The United Kingdom 
filed separate arbitration demands with 
the AAA against both entities. Boeing 
resisted the United Kingdom’s action 
to compel consolidation of the arbitra- 
tions. The Second Circuit reversed 
the district court’s order compelling 
consolidation concluding that neither 
Boeing nor Textron had agreed to a 
consolidated arbitration.”* Citing §4 of 
the FAA, the court reasoned that that 
section requires courts, in a proper 
case, to order the parties to “proceed 
to arbitration in accordance with the 
terms of the [arbitration] agreement.””’ 
Rules 42(a) and 81(a)(3) of the Federal 
Rules of Civil Procedure were found to 
be inapplicable.” 

In Del E. Webb Construction v. Rich- 
ardson Hospital Authority, 823 F.2d 
145 (5th Cir. 1987), the Fifth Circuit 
declined to order consolidation of arbi- 
trations between the Hospital Author- 
ity and its construction contractor with 
the arbitration of a dispute between the 
Hospital Authority and its architect, al- 
though the controversies grew out of the 
same project. The contractor and the 
architect had separate contracts with 
the Hospital Authority each requiring 
arbitration of claims. Neither had a 
contract requiring them to arbitrate 
with the other. Quoting the Supreme 
Court in Dean Witter Reynolds v. Byrd, 
470 US. 213 (1985), the court wrote: 


The preeminent concern of Congress in 
passing the [Federal Arbitration Act] was to 
enforce private agreements into which par- 
ties had entered, and that concern requires 
that we rigorously enforce agreements to 
arbitrate, even if the result is “piecemeal” 


ag 


litigation, at least absent a countervail- 
ing policy manifested in another federal 
statute.” 


American Centennial Insurance Com- 
pany v. National Casualty Company, 
951 F.2d 107 (6th Cir. 1991), involved 
several pending arbitrations between 
American Centennial and companies 
with which it had arbitration agree- 
ments. American Centennial’s federal 
district court petition to consolidate 
the arbitrations was denied as the par- 
ties’ arbitration agreements contained 
no provision requiring or permitting 
consolidation. The Sixth Circuit rea- 
soned that the purpose of the FAA is to 
enforce parties’ arbitration agreements, 
“not impose its own view of speed and 
economy...even where the result would 
be the possibly inefficient maintenance 
of separate proceedings.””° 

The First Circuit ordered consolida- 
tion of arbitrations where there was 
no agreement of the parties permitting 
consolidation in New England Energy, 
Ind. v. Keystone Shipping Co., 855 F.2d 
1 (1st Cir. 1988). The decision was based 
on a provision of the Massachusetts Ar- 
bitration Act*! under which arbitrations 
were permitted to be consolidated on 
the same bases as judicial actions. The 
state law provision was ruled not to be 
preempted by the FAA. 

The Third Circuit allowed a con- 
solidation of arbitrations when a 
subcontractor made a claim against a 
contractor to be consolidated with the 
contractor’s third-party claim against 
in Gavlik Construction Co. v. H.F. 
Campbell Co., 526 F.2d 777 (3d Cir. 
1975). The contractor’s contract with 
the owner had an arbitration clause and 
the contract between the contractor and 
the subcontractor adopted by reference 
the terms of the general contract. 


Applying Some Principles from 
the Case Law 

Acontracting party that decides that 
its contract should have an arbitration 
clause should then decide if it wishes 
to allow or to bar class-wide arbitra- 
tions. Leaving nothing to chance, the 
arbitration agreement should have 
explicit language applicable to class 
actions. A choice of law provision favor- 
ing a state, which will most likely find 
the party’s views acceptable and that 
has a reasonable connection with the 


transaction, is also a good idea. In most 
cases, the contract will be drafted by a 
party supplying goods or services to a 
mass of buyers. These could be televi- 
sion cable companies, Internet services, 
telephone companies, and more variet- 
ies of companies than need to be listed 
here. A company that employs a large 
number of people may also want an 
arbitration agreement containing a 
class action bar for its employees. In 
most cases, the contract terms will not 
be negotiable. It will likely be a contract 
of adhesion. Thus, adequate notice of 
the terms of the clause should be given 
to the other contracting party. Consid- 
eration should be given to factors that 
will or will not be found to render the 
contract procedurally or substantively 
unconscionable. 
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REAL PROPERTY, PROBATE AND 
Trust LAW 


by Jonathan E. Gopman, Matthew N. Turko, and Howard M. Hujsa 


lorida is one of the most 
generous states in provid- 
ing mechanisms for its resi- 
dents to protect wealth.' 
For instance, Florida law provides 
an unlimited exemption for equity 
in a primary residence, the value of 
life insurance and annuities, and for 
certain retirement plan accounts and 
education savings accounts.” Although 
each of these exemptions is generous, 
to claim an exemption, a resident 
must carefully structure the owner- 
ship of a potentially exempt asset 
within the parameters of the rules 
of the exemption. This is a two-part 
article that examines the application 
of the exemptions for life insurance 
and annuities that are set forth in 
§§222.13 and 222.14 of the Florida 
Statutes.* Part one of this article ex- 
amines the application of the exemp- 
tion for the proceeds received under 
a life insurance policy as a result of 
the insured’s death. Part one also 
examines structural issues regard- 
ing the ownership of a life insurance 
policy and the application of §222.14 
as well as the ability of a debtor to 
access the cash surrender value of a 
life insurance policy without forfeiting 
the benefit of the exemption. Finally, 
part one examines the meaning of the 
term “annuity contract,” reviewing the 
applicable case law and the legislative 
history of §222.14. 

Statutory Exemption for Proceeds 
of Life Insurance: Section 222.13 has 
little mystery to its interpretation.‘ If 
a Florida resident dies “leaving” insur- 
ance on his or her life, the proceeds of 
any such policy will inure to the ben- 
efit of the person who is designated 
as the beneficiary of such policy, and 


such proceeds will be exempt from the 
claims of the insured’s creditors un- 
less the policy or a valid assignment of 
the policy provides it is for the benefit 
of a creditor.° 

Nevertheless, if the insurance pro- 
ceeds become payable to the insured 
or his or her estate (or executors, ad- 
ministrators, or assigns), the proceeds 
will constitute a part of the insured’s 
estate for all purposes and will be ad- 
ministered by the personal represen- 
tative of the insured’s estate according 
to the Florida Probate Code.*® It does 
not matter whether the insured’s 
estate is specifically designated as 
the beneficiary of the insurance, or 
if the proceeds become payable to 
the insured’s estate through another 
source.’ Thus, to avoid the possibility 
of a creditor of a decedent reaching 
the proceeds of an insurance policy 
on the decedent’s life that was not 
specifically procured for the benefit 
of a creditor, care must be taken to 
ensure that none of the proceeds of 
an insurance policy becomes subject 
to administration in the decedent’s 
estate. 

It should also be emphasized that 
this exemption does not protect insur- 
ance proceeds from a beneficiary’s 
creditors. Protecting insurance pro- 
ceeds from an intended beneficiary's 
creditors requires additional plan- 
ning. For example, the insurance 
proceeds could be made payable to 
an irrevocable trust for the benefit of 
the beneficiary. If the trust is drafted 
properly, it can maximize the protec- 
tion of the insurance proceeds from 
the claims of a beneficiary’s credi- 
tors. 

Statutory Exemption for Cash 
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Unraveling the Mysteries of the Florida Exemptions 
for Life Insurance and Annuity Contracts, Part 1 


Surrender Value of Life Insurance 
and Proceeds of Annuity Contract: 
Although there is little mystery to the 
interpretation of §222.13, the same 
cannot be said of §222.14.° According 
to §222.14, the cash surrender value 
of an insurance policy issued on the 
life of a citizen or resident of Florida, 
and the proceeds of an annuity con- 
tract issued to a citizen or resident 
of Florida (in whatever form), cannot 
be attached, garnished, or become 
subject to legal process in favor of any 
creditor of the insured or of any credi- 
tor of the person who is the beneficiary 
of such annuity contract, unless the 
policy or annuity was effected for the 
benefit of such creditor.’ 

Exemption for Cash Surrender 
Value of an Insurance Policy Only Ap- 
plies to an Insured’s Creditors: Section 
222.14 protects the cash surrender 
value of an insurance policy from a 
creditor of the insured, but not from 
the creditor of any other party who 
may possess an ownership interest in 
the insurance contract.’ Additionally, 
the exemption does not protect collat- 
eral rights in an insurance policy, such 
as a repayment right under a split 
dollar plan or other premium financ- 
ing arrangement, even though such a 
right may be owned by the insured. 

Exemption Protects Cash Value of 
Life Insurance — Does it Apply to 
Withdrawals .or Proceeds of Policy 
Loan? The exemption protects the 
cash surrender value of a life insur- 
ance policy.'! The statute is ambiguous 
in regards to whether the exemption 
protects withdrawals from the policy 
or amounts received pursuant to a 
policy loan. Unlike the exemption for 
the proceeds of an annuity contract, 
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read literally, the exemption for the 
cash value of an insurance policy 
seems to preclude a debtor from ac- 
cessing the surrender value of the 
policy without risking a loss of the 
exemption. Nevertheless, there is 
authority interpreting the statute to 
the contrary. In two related cases, an 
appellate court evaluated the actions 
of a debtor, John Faro (the debtor).'”” 
In the first case in 1994, Porchester 
Holdings, Inc., obtained a judgment 
against the debtor in the amount of 
$192,000.'* Porchester then assigned 
the judgment to Technical’ Chemicals 
and Products, Inc. (the creditor). The 
debtor owned four insurance policies 
issued by Mass Mutual. On Novem- 
ber 3, 1998, Mass Mutual issued a 
check in the amount of $100,000 to 
the debtor as a loan on one of the 
debtor’s policies: On April 15, 1999, 
the creditor filed a motion for a writ 
of garnishment on Mass Mutual. 
When the writ was filed, the debtor 
had not cashed the check. On May 6, 
1999, Mass Mutual requested a stop 
payment on the check and decided 
that it would not issue another check 
until the court determined whether 
the cash surrender value of the lim- 
ited whole life policy was subject to 
garnishment. The court affirmed the 
order of the trial court dissolving the 
writ of garnishment under §222.14 
because the debtor never received the 
cash surrender value of the limited 
whole life policy. In a subsequent 
case involving the same judgment, 
the creditor attempted to garnish 
the cash surrender value of two other 
policies issued by Mass Mutual where 
the debtor had successfully withdrew 
$30,000 from the policies in 1997." 
The debtor used the funds to purchase 
a certificate of deposit from a bank. 
Simultaneously, the debtor secured 
a loan from the bank by executing 
a promissory note and assigning to 
the bank a security interest in the 
certificate of deposit as collateral for 
the loan. In 1998, the creditor served a 
writ of garnishment on the bank seek- 
ing to attach the certificate of deposit 
to satisfy its judgment against the 
debtor. The debtor moved to dissolve 
the writ, arguing that the certificate 
of deposit was funded with the cash 
surrender value of his life insurance 


policies. The court held that the cer- 
tificate of deposit was protected under 
§222.14 because it was purchased 
with the cash surrender value of the 
debtor’s life insurance policies. Citing 
Goldenberg v. Sawczak, 791 So. 2d 
1078 (Fla. 2001), the court noted that 
the words in §222.14 “upon whatever 
form” mean that the form of payment 
“is not relevant for purposes of having 
the exemption apply.” 


Despite this precedent, significant 
practical problems may make it dif- 
ficult to protect withdrawals made by 
an insured or policy loans obtained 
by an insured. The ambiguity in the 
statute may prove problematic and 
frustrating for a debtor who needs to 
access such funds. As the foregoing 
cases demonstrate, it was not easy 
for the debtor to retain the benefit of 
the exemption. As a result, it may be 
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prudent for the insured to transfer 
his or her insurance policies to a 
nondebtor spouse or child, or possibly 
to a self-settled asset protection trust 
established in an appropriate jurisdic- 
tion.” In either case, the exemption 
should continue to apply because the 
statute does not require the insured 
to own the insurance policy directly.'® 
There may be less risk that any part 
of the cash surrender value will be 
attached if a nondebtor spouse or 
child or a trustee of an asset protec- 
tion trust withdraws funds from an 
insurance policy that are needed for a 
discretionary distribution or applica- 
tion for the benefit of the insured than 
for the insured to withdraw funds 
from an insurance policy personally. 
An insured who is a Florida resident 
should be able to transfer the policy 
at any time without the risk that the 
transfer could constitute a fraudulent 
transfer under Florida law." 

Private Placement Life Insurance 
— Layering Asset Protection Strate- 
gies for a Florida Resident: Private 
placement life insurance (PPLI) is 
an attractive asset protection and 
tax-efficient investment planning 
vehicle for Florida residents under 
the exemption set forth in §222.14. 
PPLI is a variable life insurance 
product that permits more flexibility 
in the choice of investments and as- 
set managers for the wealth accruing 
inside the policy. The higher quality 
PPLI policies are usually issued by 
life insurance companies conducting 
business in certain foreign jurisdic- 
tions.'* To acquire PPLI, an insured 
will often settle one or more trusts 
in an appropriate foreign jurisdic- 
tion.’* If designed properly, the trust 
structure can offer significant asset 
protection and estate planning ben- 
efits. The protection afforded by the 
trust structure and the life insurance 
exemption under §222.14 provides a 
double layer of protection for a Florida 
resident.” 

Exemption for Proceeds of Annuity 
Contract Applies to Owner and Other 
Beneficiaries: The protection afforded 
the proceeds of an annuity contract 
under §222.14 appears to be broader 
than the exemption provided for the 
cash surrender value of an insurance 
contract because it appears to protect 
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both the party who originally pro- 

cured the annuity contract and a suc- 
cessor beneficiary under the contract. 
The annuity exemption is broader 
than the life insurance exemption 
because the life insurance exemption 
does not protect the cash value of an 
insurance contract from an owner's 
creditors when the owner is not also 
the insured.”! 

Exemption for Proceeds of Annu- 
ity Contracts — What is an Annuity 
Contract? Section 222.14 neglects to 
provide an adequate definition of an 
“annuity contract” or the “proceeds” 
of an annuity contract. The Florida 
Supreme Court provided an extensive 
analysis of the meaning of the term 
“annuity contract” in In re McCol- 
lam, 612 So. 2d 572 (Fla. 1993). In 
McCollam, McCollam (the debtor) 
was the beneficiary of an estate that 
had settled a wrongful death action 
against National Car Rental System, 
Travelers Insurance Company (Trav- 
elers) and another defendant in 1985. 
As part of the settlement of the wrong- 
ful death action, Travelers agreed to 
make payments to the debtor, with a 
portion payable annually and other 
portions in a lump sum. To pay its 
settlement obligation, Travelers, with 
the debtor’s consent, purchased an 
annuity for the debtor and named 
her the beneficiary of the contract. 
Nonetheless, Travelers remained 
primarily responsible for all payments 
required under the settlement agree- 
ment. In an unrelated case, the debtor 
was subsequently involved in a car 
accident with a man named LeCroy 
(the creditor) in 1987. The debtor 
declared bankruptcy and claimed an 
exemption for the annuity contract 
under §222.14. 

Both the bankruptcy court and the 
federal district court concluded that 
the agreement was an annuity under 
§222.14. On appeal, the 11th Circuit 
Court of Appeals certified the follow- 
ing question to the Florida Supreme 
Court: “Whether, as a matter of law, an 
annuity contract which is established 
in lieu of a creditor paying a debtor a 
lump sum presently owed is exempt 
from creditor claims in bankruptcy 
under Fla. Stat. §222.14.”22 

In a four to three decision, the 

- Florida Supreme Court held that the 


debtor’s annuity contract was pro- 
tected by §222.14. After noting that 
§222.14 did not contain a definition of 
“annuity” contract, the court reviewed 
a number of statutes in an attempt to 
determine the meaning of the term. 
The majority opinion noted: 

The term is included, without definition 
in anumber of statutes. See, e.g., §§61.076 
(dissolution of marriage); 175.071, 175.201 
(firefighters pension trust funds); 240.344 
(community college retirement annuities); 
627.464-.471, 627.601 (insurance). How- 
ever, section 238.01(15), Florida Statutes 
(1989), defines annuity for the purposes 
of the retirement system for school teach- 
ers as: “annual payments for life derived 
as provided in this chapter from the ac- 
cumulated contributions of a member. All 
annuities shall be paid in equal monthly 
installments.” 


' The majority opinion also noted: 


{O]ther courts have defined an annuity 
as “a yearly payment of a certain sum of 
money granted to another in fee for life 
or for years .... In its broader sense it 
designates a fixed sum . .. payable periodi- 
cally, at aliquot parts of a year, at stated 
intervals, and not necessarily annually.” In 
re Gefen, 35 B.R. 368, 371 (Bankr. S.D. Fla. 
1984) (quoting Jn re Talbert, 15 B.R. 536, 
537 (Bankr. W.D. La. 1981))....Black’s Law 
Dictionary ...defines an annuity as “[a] 
right to receive fixed, periodic payments, 
either for life or for a term of years.” 


Based upon the foregoing defini- 
tions, the Florida Supreme Court 
concluded that the contract purchased 
for her by Traveler’s was an “annu- 
ity contract” within the meaning of 
§222.14.78 

Legislative History Ignored: The 
dissent in McCollam argued that the 
term “annuity contract” was ambigu- 
ous and that the majority should have 
reviewed the legislative history of 
§222.14.*4 According to legislative his- 
tory, the Florida Legislature amended 
§222.14 in 1978 to exempt the pro- 
ceeds of annuity contracts because of 
a change made to the Florida Insur- 
ance Code the previous year. In 1977, 
the definition of life insurance in the 
Florida Insurance Code was expanded 
to include arnuity contracts. Thus, 
according to the legislative history 
under §222.14, a change to the statute 
was necessary to clarify that the pro- 
ceeds of annuity contracts were also 
exempt. It is clear that the Florida 
Legislature intended the annuity ex- 
emption to apply only to commercial 
annuities that are governed by the 
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Florida Insurance Code because the 
legislative history of §222.14 specifi- 
cally refers to the Florida Insurance 
Code and its definition of life insur- 
ance. 

Despite its analysis that §222.14 
applies to a contract that is described 
in the Florida Insurance Code, the 
dissenting opinion improperly con- 
cluded that the annuity contract was 
a glorified account receivable that 
was not protected by the exemption 
and unjustly deprived the creditor of 
property he was otherwise entitled to 
garnish. 

The dissent in McCollam 
the more cogent analysis of the law. 
The Florida Insurance Code defines 
“life insurance” as insurance of hu- 
man lives, including the granting of 
annuity contracts, whether fixed or 
variable annuity contracts.” A “life 
insurer’ or “life insurance company” is 
an “insurer” engaged in the business 
of issuing life insurance contracts.” 
The term “insurer” is defined to 
include every person engaged as in- 
demnitor, surety, or contractor in the 
business of entering into contracts of 
insurance or of annuity.”’ The Florida 
Insurance Code requires that for any 
person to act as an insurer or any in- 
surer to directly or indirectly transact 
insurance in Florida, the insurer must 
have a certificate of authority issued 
to the insurer by the Florida Office of 
Insurance Regulation of the Financial 
Services Commission.” 

In final analysis, McCollam is a 
strange result. The majority opinion 
reached the proper conclusion with 
a faulty analysis and the dissenting 
opinion reached the wrong conclu- 
sion despite correctly analyzing the 
statute. The majority opinion was 
correct because, as recognized by 
the creditor, the debtor could have 
received a lump sum payment and 
then purchased an annuity with that 
money. The annuity would have been 
protected under §222.14. The result 
should not change merely because 
the debtor chose to settle her case by 
agreeing to have a commercial an- 
nuity contract directly purchased for 
her benefit. The analysis of Florida 
law in the majority opinion regarding 
the definition of the term “annuity 
contract” is, however, troublesome. As 


noted in the dissent, the court should 
have examined the meaning of the 
term “annuity contract” and the other 
relevant definitions provided under 
the Florida Insurance Code. 

McCollam was not the first case to 
provide an e>.pansive definition of the 
meaning of “annuity contract.” In Jn 
re Mart, 88 B.R. 436 (Bkrtcy. S.D. Fla. 
1988), a bankruptcy court held that 
§222.14 applied to a private annuity.” 
In Mart, the debtor (the debtor) estab- 
lished and funded an irrevocable trust 
(the trust) with $2,000 on November 
6, 1986. The debtor’s daughter was 
designated as trustee of the trust. 
The trust was irrevocable, contained 
a spendthrift provision and was for 
the sole benefit of the debtor’s seven 
children, nieces, and nephews. The 
trust was designed to terminate upon 
the death of the survivor of the debtor 
and the debtor’s wife. 

On November 7, 1986 (that is, one 
day after the creation and initial fund- 
ing of the trust), the debtor and his 
wife entered into an annuity agree- 
ment with their daughter, as trustee 


of the trust. The debtor conveyed to 
the trust a parcel of real estate located 
in Ohio and a $500,000 promissory 
note payable to the debtor and his 
wife by Riverside Shoppes, Ltd. (col- 
lectively referred to as the property). 
In exchange for the property, the 
trustee of the trust agreed to pay 
stipulated sums at stated intervals to 
the debtor and his wife or the survivor 
of them. The value of the property was 
initially estimated at $850,000. The 
annuity agreement was modified 11 
months later to reduce the estimated 
value of the property to $350,000 and 
to reduce the stipulated payments to 
$3,000 a month. Both the trust and 
annuity agreement were suggested 
and drafted by the debtor’s estate 
planning attorney. 

The debtor filed bankruptcy. During 
the bankruptcy proceeding, the debtor 
claimed an exemption for the value of 
the annuity contract that the debtor 
had entered into with the Trust. 
Seven of the debtor’s creditors and 
the bankruptcy trustee (collectively, 
the objectors) challenged the claimed 
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exemption. The bankruptcy court held 
for the debtor. 

In its opinion, the bankruptcy 
court stated that there is no basis in 
the statute to limit the exemption to 
annuities provided by “completely un- 
related, public entities” and that the 
statute must be construed liberally in 
the debtor’s favor.*° 

The objectors argued that the ex- 
emption should not apply because the 
income stream lacks the level of cer- 
tainty that is traditionally associated 
with annuity payments and that the 
debtor exercised absolute control over 
the income stream. Furthermore, the 
objectors made the policy argument 
that if the debtor’s income stream is 
an annuity, any debtor can protect 
his or her assets by transferring his 
or her property to a related party in 
exchange for an income stream and 
label the transaction as an annuity. 
The court acknowledged that inter- 
preting the annuity exemption in this 
manner, similar to many statutory 
exemptions, invites potential abuse. 
However, it rejected the objectors’ 
contentions. The court noted that the 
debtor did not intend to defraud his 
creditors because the trust and the 
annuity agreement were established 
for estate planning purposes and to 
minimize potential estate taxes 13 
months before the bankruptcy.*" 

Series of Periodic Payments Are 
Not Protected Annuities: A series of 
periodic payments in and of itself is 
not sufficient to be classified as an 
annuity for purposes of §222.14. For 
instance, in In re Pizzi, 153 B.R. 357 
(Bankr. S.D. Fla. 1993), Pizzi (the 
debtor) won the Connecticut State 
Lottery in 1985. Connecticut agreed 
to make 20 annual payments of ap- 
proximately $160,000 to the debtor. 
To fund its obligation to the debtor, 
the state of Connecticut, purchased 
a commercial annuity contract from 
Metropolitan Life; the state of Con- 
necticut, not the debtor, was listed 
as the owner and beneficiary of the 
annuity contract. Connecticut would 
simply remit the payments it received 
from Met Life to the debtor. The debtor 
went into bankruptcy and attempted 
to claim that her lottery winnings 
were exempt under §222.14 as pay- 
ments under an annuity contract. The 


bankruptcy court disagreed, noting 
that the annuity contract was issued 
to the state of Connecticut and not to 
the debtor. Furthermore, the named 
beneficiary on the annuity contract 
was the state of Connecticut and not 
the debtor. According to the court, 
“Whether or not the [debtor] is alive, 
the state of Connecticut receives the 
yearly payments.”*”” 

What is an Annuity Contract? 
The Uncertainty Continues: McCol- 
lam dealt with a commercial annu- 
ity contract, that is, an arrangement 
clearly protected under §222.14. 
Examined from this perspective, the 
disagreement between the majority 
and dissenting judges in McCollam 
could be viewed as a determination 
by the court regarding whether the 
contract was a commercial annuity 
or an account receivable because of 
the circumstances for which it was 
acquired. According to the majority, 
if an arrangement is determined to 
be an annuity contract, there is no 
need for further inquiry. The asset is 
exempt from attachment. 

If McCollam is interpreted by fu- 
ture courts in this manner, Mart will 
probably be found to be inconsistent 
with it because Mart extended the 
application of §222.14 to private an- 
nuities. In providing an expansive 
definition for the term “annuity con- 
tract,” McCollam injected uncertainty 
into the application and scope of 
§222.14. The legislative history under 
§222.14 is clear that the definition of 
the term “annuity” under the statute 
as revised in 1978 was never intended 
to include a private annuity. Arguably, 
the reasoning of the majority opinion 
in McCollam was incorrect; however, 
it did reach the correct decision, that 
is, the commercial annuity in question 
was exempt under §222.14. Mart is 
the only reported case to conclude that 
§222.14 applies to a private annuity; 
nevertheless, the bankruptcy court’s 
holding rests on dubious grourid be- 
cause of the legislative history of the 
statute. Additionally, Mart should be 
viewed merely as a decision of one 
bankruptcy court providing rather 
limited or weak authority. 

It would seem imprudent to rely 
upon Mart when advising a client on 


_the application of the annuity exemp- 
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tion. It is quite possible that another 
court will rule that the exemption 
does not apply to a private annuity 
transaction because of the intention 
expressed in the legislative history. 
Such a ruling would be entirely con- 
sistent with McCollam. Also impor- 
tant in advising clients regarding the 
application of the annuity exemption, 
private annuity transactions are 
typically designed, if not controlled, 
by the debtor and the debtor’s family. 
Following McCollam, the exemption 
has been interpreted by the courts 
by examining the intention of the 
parties, that is, did the parties intend 
to enter into a contract that provides 
an annuity. Without the presence of a 
third party such as an insurance com- 
pany, a court may be concerned that 
a private arrangement, though cast 
in the form of an annuity contract is, 
in substance, an easily manipulated 
tool the primary purpose of which is 
to thwart the legitimate claims of a 
creditor. 


' Asset protection and exemption plan- 
ning is such a fundamental part of Florida 
law that an individual resident of Florida 
is granted a constitutional right to protect 
property under FLA. Const. art. I, §2. This 
provision provides in relevant part: “All 
natural persons...are equal before the 
law and have inalienable rights, among 
which are the right to enjoy and defend 
life and liberty, to pursue happiness, to 
be rewarded for industry, and to acquire, 
possess and protect property.” (Emphasis 
added.) 

2 See Fa. Const. art. X, §4 (unlimited 
homestead exemption); FLA. Star. §222.14 
(unlimited exemption for cash surrender 
value of insurance contracts and for 
proceeds of annuity contracts); FLa. Star. 
§222.21 (unlimited exemption for assets 
held in certain retirement plans); and FLA. 
Strat. §222.22 (unlimited exemption for 
assets held in certain educational savings 
accounts). Although Florida law provides 
unlimited protection for these assets, some 
or all of the benefit of these exemptions 
may not be available to certain debtors in 
a bankruptcy proceeding. See, e.g., Bank- 
ruptcy Abuse Prevention and Consumer 
Protection Act of 2005. Additionally, except 
for the homestead exemption, the avail- 
ability of some cf these exemptions could 
be vitiated by the application of Florida’s 
fraudulent conversion statute. See FLA. 
Start. §222.30. 

3 All section references are to the Florida 
Statutes unless otherwise indicated. 

4 Fa. Stat. §222.13 provides in relevant 
part: “Whenever any person residing in the 
state shall die leaving insurance on his 
or her life, the said insurance shall inure 
exclusively to the benefit of the person for 
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whose use and benefit such insurance is 
designated in the policy, and the proceeds 
thereof shall be exempt from the claims of 
creditors of the insured unless the insur- 
ance policy or a valid assignment thereof 
provides otherwise. Notwithstanding the 
foregoing, whenever the insurance, by 
designation or otherwise, is payable to 
the insured or to the insured’s estate or 
to his or her executors, administrators, 
or assigns, the insurance proceeds shall 
become a part of the insured’s estate for 
all purposes and shall be administered by 
the personal representative of the estate of 
the insured in accordance with the probate 
laws of the state in like manner as other 
assets of the insured’s estate.” 

5 Fia. Stat. §222.13. 

"ie. 

8 Fia. Stat §222.14 provides: “The 
cash surrender values of life insurance 
policies issued upon the lives of citizens 
or residents of the state and the proceeds 
of annuity contracts issued to citizens 
or residents of the state, upon whatever 
form, shall not in any case be liable to at- 
tachment, garnishment or legal process in 
favor of any creditor of the person whose 
life is so insured or of any creditor of the 
person who is the beneficiary of such an- 
nuity contract, unless the insurance policy 
or annuity contract was effected for the 
benefit of such creditor.” 

Stat. §222.14. 

10 See In re Allen, 203 B.R. 786 (Bankr. 
M.D. Fla. 1996); In re Lowery, 272 B.R. 317 
(Bankr. M.D. Fla. 2001). 

'! Bank of Greenwood v. Rawls, 158 So. 
173 (Fla. 1934) (holding the cash surrender 
value of a life insurance policy includes any 
cash value that may be obtained either 
by means of negotiation or pursuant to 
an agreement for surrendering the policy 
in consideration of a sum of money to be 
paid in whole or in part conditioned upon 
a surrender of the life insurance feature 
of the policy, and is not limited to such a 
cash surrender value as can be demanded 
and legally enforced against an unwilling 
insurance company according to the usual 
significance of the term cash surrender 
value). 

? Technical Chemicals and Products, Inc. 
v. Porchester Holdings, Inc., 785 So. 2d 636 
(Fla. 4th D.C.A. 2001); Faro v. Porchester 
Holdings, Inc., 792 So. 2d 1262 (Fla. 4th 
D.C.A. 2001). 

'8 Technical Chemicals and Products, Inc. 
v. Porchester Holdings, Inc., 785 So. 2d 636 
(Fla. 4th D.C.A. 2001). 

4 Faro v. Porchester Holdings, Inc., 792 
So. 2d 1262 (Fla. 4th D.C.A. 2001). 

1 Common jurisdictions permitting self- 
settled asset protection trusts now include 


Alaska (Alaska Laws, SLA 1997, Ch. 6 


(H.B. 191), AS. §§13.12.205(2), 13.27.050(a), 
13.36.035, 13.36.310, 13.36.390, 34.40.010, 
34.40.110(a), 34.40.110); Delaware (12 Del. 
Code Ann. §§3570-3576 (1997)); Missouri 
(M.R.S. §§428.005-428.059, 456.020, and 
456.080); Nevada (N.R.S. §166.040); Rhode 
Island (Title 18, Chapter 9.2 of the General 
Laws of Rhode Island (The Qualified Dispo- 
sitions in Trust Act)); South Dakota (SDCL 


§55-16-1, et seq.); Tennessee (TCA §35-15- 
505(1)); Utah (Utah Code §25-6-14(1)(a)); 
Wyoming (W.S. 4-1-510); Belize (Trusts 
Act); the Commonwealth of the Bahamas; 
the Cook Islands (International Trusts 
Act 1984); and Nevis (Nevis International 
Exempt Trust Ordinance, 1994). Of course, 
care must be taken to avoid gift tax on the 
transfer of an insurance policy. 

'6 See FLA. Stat. §222.14, providing in rel- 
evant part, “The cash surrender values of 
life insurance policies issued upon the lives 
of citizens or residents of the state...upon 
whatever form, shall not in any case be liable 
to attachment, garnishment or legal process 
in favor of any creditor of the person whose 
life is so insured.” (Emphasis supplied,) 

‘7 Florida law provides that property that 
is generally exempt under nonbankruptcy 
law, such as a life insurance policy owned 
by the insured, is not an asset that is sub- 
ject to the fraudulent transfer rules. See 
FLa. Star. §726.102(2)(b); Bank of Green- 
wood v. Rawls, 158 So. 173 (Fla. 1934). 

'8 For instance, Bermuda and the Com- 
monwealth of the Bahamas have each de- 
veloped a substantial legal and commercial 
infrastructure for PPLI products. 

19 For example, Nevis, the Commonwealth 
of the Bahamas, or Bermuda. 

20 Although not a concern in a properly 
structured asset protection trust arrange- 
ment, use of the PPLI (or other life insur- 
ance) wrapper can effectively eliminate 
the concerns illustrated in certain asset 
protection trust cases. See, e.g., In re Law- 
rence, 279 F.3d 1294 (11th Cir. 2002); and 
Federal Trade Commission v. Affordable 
Media, 179 F.2d 1228 (9th Cir. 1999). 

21 In re: Allen, 203 B.R. 786 (Bankr. M.D. 
Fla. 1996). Query whether there is a valid 
policy reason not to extend the benefit of 
such exemption to at least closely related 
family members and certain other depen- 
dents. Such individuals, including a spouse 
of the insured, may own an insurance 
policy for a variety of planning reasons. 

2 The 11th Circuit observed that a lit- 
eral interpretation of §222.14 would allow 
the debtor to conceal an asset (the claim 
against the Travelers) from the creditor. 

23 The court rejected the creditor’s argu- 
ment that it should examine the underly- 
ing obligation that led to the purchase 
of the annuity contract. The creditor 
contended that the debtor’s annuity was 
merely security for Traveler’s obligation to 
make the required payments to the debtor 
and the annuity contract did not terminate 
Travelers’ responsibility to make the pay- 
ments. 

4 If the majority had properly found the 
term “annuity contract” to be ambiguous 
and reviewed the legislative history, it is 
highly probable that the majority would 
have likely come to the same conclusion. 

25 FLA. Stat. §624.602(1). 

26 Stat. §624.602(2). 

27 Bia. Stat. §624.03. 

28 Star. §624.401. 

29 See In re Mart, 88 B.R. 436 (Bankr. S.D. 
Fla. 1988). 

30 Note, however, as discussed above, the 
statute per se provides a strong basis to limit 
the exemption to a commercial annuity. 


3! One is left to wonder whether this 
transaction would pass scrutiny under 
Treas. Recs. §25.7520-3(b)(2). It should 
be noted that when Mart was decided, 
pursuant to §548 of the Bankruptcy Code, 
a fraudulent transfer could be avoided if 
it was made within the year preceding 
bankruptcy. This statute, however, did not 
apply in this case because the annuity was 
established 13 months prior to bankruptcy. 
Additionally, pursuant to §544(b) of the 
Bankruptcy Code, a fraudulent transfer 
could be avoided by creditors to the extent 
such transfer could be avoided under state 
law. At the time of this bankruptcy case, 
Fia. Stat §726.01, Florida’s fraudulent 
transfers statute, required proof of actual 
fraudulent intent to avoid a transfer and 
contained no specific time limitation. In 
reaching its conclusion that ne fraudulent 
transfer occurred, the court relied on a 
number of facts. The debtor’s independent 
certified public accountant verified that 
when the annuity transaction was effec- 
tuated the debtor was solvent and had no 
lawsuits pending, the debtor owned other 
property having a value totaling $4 mil- 
lion more than his liabilities, the annuity 
involved was less than 10 percent of the 
debtor’s net assets and there was no mo- 
tive to convert or conceal any other assets. 
The court refused to set aside the transfer 
under FLA. Stat. §726.01 because the facts 
did not support a finding of fraudulent 
intent. 

82 See also In re Connor, 172 B.R. 119 
(Bankr. M.D. Fla 1993); and In re Solo- 
mon, 95 F.3d 1076 (11th Cir. 1996) for two 
additional cases addressing the issue of 
whether a series of periodic payments will 
qualify as an annuity contract. 
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Family LAw 


by Nicole L. Goetz and David L. Manz 


uly 1, 2008, marks a significant 
milestone in the evolution of the 
law of equitable distribution in 
dissolution of marriage actions 
in Florida. That date is the effective date 
of the legislature’s amendment of the 
equitable distribution statute in four 
significant respects: abrogating the spe- 
cial equity doctrine and replacing special 
equity claims with claims for unequal 
distribution or enhancement in value of 
nonmarital assets, defining the burden of 
proof to overcome the gift presumption as 
clear and convincing evidence, extending 
the gift presumption to personal property, 
and constructing a partial equitable dis- 
tribution statute.' This article will review 
the statutory changes, provide a historical 
context in order to understand the ratio- 
nale for the statutory changes, and offer 
practical considerations. 


Special Equity 

The cornerstone of the new legisla- 
tion is the abolishment of special equity 
claims and the special equity formula 
set forth in Landay v. Landay, 429 So. 
2d 1197 (Fla. 1983).? The new statute 
provides that the special equity doctrine 
is abrogated and that claims previously 
argued as special equity are now to be 
argued as claims for unequal distribu- 
tion or enhancement of nonmarital 
assets.* Further, consistent with the 
legislature’s intent to abolish special 
equity, the gift presumption that previ- 
ously attached to real property titled 
by the entireties has been changed to 
reflect that if the presumption is suc- 
cessfully rebutted, the property will 
be treated as nonmarital rather than 
subject to a claim of special equity.‘ 

In order to appreciate that the statuto- 
ry amendment abrogating special equity 


is not just a semantics change, and in fact, 
represents resolution of a significant in- 
ternal conflict in the prior statute, a brief 
history of the special equity doctrine is in 
order. The special equity doctrine was a 
property division mechanism created by 
the Supreme Court of Florida in 1932 
in the case of Heath v. Heath, 138 So. 2d 
796 (Fla. 1932), to correct a perceived 
unfairness created by Florida’s divorce 
statutes at that time.® The law then in 
effect provided that a wife who was guilty 
of adultery and had no real property 
or other assets titled in her own name 
was not allowed to receive alimony or a 
property distribution.*® The special equity 
doctrine was, therefore, created to allow 
a wife in such a case to obtain a property 
distribution from property titled in her 
husband’s name and to avoid the gross 
inequity of that spouse leaving a long- 
term marriage penniless.’ 

The term “special equity” was further 
described in case law over the years as a 
vested interest in property brought into 
the marriage or acquired during the mar- 
riage from a source disconnected from the 
marital relationship, in essence, a vested 
interest that a party acquires because of a 
contribution of funds, property, or services 
made over and above the performance 
of normal marital duties.* Though the 
original underpinnings of the special eq- 
uity doctrine relating to adultery became 
redundant even prior to the enactment of 
Florida’s equitable distribution statute, 
FS. §61.075 (1988), the special equity 
doctrine remained firmly embedded in 
Florida law However, the statute and the 
accompanying case law failed to recognize 
that the special equity doctrine had be- 
come antiquated and anachronistic." 

Florida’s equitable distribution stat- 

- ute has always defined assets as either 
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A Brave New Frontier: 
The Equitable Distribution 2008 Legislative Changes 


marital or nonmarital. Under the prior 
statute, ifreal property was titled by the 
entireties (and currently, ifreal property 
or personal property is so titled), and the 
gift presumption was not overcome, the 
asset was deemed marital and potential- 
ly subject to unequal distribution pursu- 
ant to the statutory factors in FLA. Star. 
§61.075(1)(a)-(D. If the gift presumption 
was successfully rebutted, the party was 
entitled to a special equity.’ Thus, the 
former rule that provided a party was 
entitled to a “special equity” when the 
gift presumption was overcome was at 
odds with the statutory construct that 
assets are either marital or nonmarital. 
Further, given that the statutory under- 
pinnings of the special equity doctrine 
had long been abolished, namely that 
adultery was a complete bar to alimony 
and property rights and that a wife had 
no claim to property in her husband’s 
name, the special equity doctrine was a 
relic whose abrogation was past due. 
As a result of the new changes, sev- 
eral practical considerations should be 
noted. First, the practitioner making a 
claim that certain property is nonmari- 
tal will need to examine the issue of the 
gift presumption. As discussed in detail 
herein, the new statute provides that an 
asset titled by the entireties, whether the 
property was acquired prior to or during 
the marriage, is presumed to have been 
a gift to both parties and is, therefore, 
a marital asset and that the burden of 
proof of establishing the contrary is on 
the party seeking to overcome the gift 
presumption.” The new statute provides 
that the burden of proof to defeat the 
gift presumption is clear and convincing 
evidence."* The practitioner will, thus, 
argue that the gift presumption has been 
overcome and that the subject property at 
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issue is nonmarital and, therefore, should 
be returned to the party who originated 
the asset. At this stage, it should also 
be argued that any appreciation of the 
nonmarital asset is passive appreciation 
and, therefore, owned by the party who 
originated the asset. 

However, even if the practitioner is 
unsuccessful in rebutting the gift pre- 
sumption, the practitioner can argue 
that the subject property should be 
subject to unequal distribution based 
on the statutory considerations set forth 
in FS. §61.075 (1)(a)-(D.* Courts have 
long recognized the propriety of an un- 
equal distribution of a marital asset to 
a party based on compelling factors. For 
example, in McMonagle v. McMonagle, 
617 So. 2d 373 (Fla. 5th DCA 1993), the 
husband gifted the wife all his premari- 
tal assets, while the wife retained her 
premarital assets.!° The marriage was 
less than two years, was entered into 
by the parties when they were 56 years 
of age, was a second marriage for both, 
and all the parties’ assets had been ac- 
quired prior to their marriage.'* Neither 
made any substantial contribution to 
the other party’s income or assets dur- 
ing the marriage.’ The appellate court 
reversed the trial court’s equal division 
of assets with directions for the trial 
court to reference the relevant statutory 
considerations in Subsection 61.075(1) 
in making an equitable distribution of 
the parties’ assets.'* 

Similarly, in Krafchuk v. Krafchuk, 804 
So. 2d 376, 380 (Fla. 4th DCA 2001), the 
court ruled that distributing marital as- 
sets in favor of the wife was not an abuse 
of discretion. There, the wife accumulated 
all the assets in question by herself after 
an auto accident that resulted in the 
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husband’s severe injury, and the assets 
were acquired during the separation.'* 
Likewise, in Vaughn v. Vaughn, 714 So. 
2d 632 (Fla. 1st DCA 1998), the short 
duration of the marriage and the wife’s 
limited income justified an unequal 
distribution. In Goosby v. Lawrence, 
711 So. 2d 577 (Fla. 3d DCA 1998), an 
unequal distribution of marital assets 
and liabilities was supported where the 
wife suffered from emotional problems 
stemming from marital difficulties and 
the husband’s infidelities. The wife did 
not work outside the home, and instead, 
contributed as a homemaker and child 
care provider. Finally, In [banez-Vogel- 
sang v. Vogelsang,601 So. 2d 1303 (Fla. 3d 
DCA 1992), the marriage lasted a mere 
six weeks, during which time one of the 
parties had transferred a nonmarital 
asset into joint names. The court pointed 
out that the fact that the gift presump- 
tion was not overcome did not mean the 
trial court could not divide the property 
unequally, and awarded the property to 
the husband, who brought the property 
into the marriage and conveyed it to the 
entireties on the parties’ wedding day.” 
In sum, even if the gift presumption 
cannot be overcome, regardless of wheth- 
er it is termed special equity, or now, 
more appropriately, simply a request 
for an unequal distribution, a party 
should request an unequal distribution 
for the contribution of nonmarital funds 
when a balancing of the factors under 
§61.075(1) suggests it is appropriate.”! 
Further, based on the plain language of 
the statutory change, the analysis of the 
issue will not include a resort to the rigid 
calculations identified by Landay” and 
its progeny, but a review of the equities 
under the statutory factors for equitable 


distribution.” 

Second, as previously discussed, the 
new statute also expressly provides that 
special equity claims are now argued 
as claims for unequal distribution or 
enhancement in value or appreciation 
of nonmarital property.** Thus, the 
practitioner will delineate and argue for 
the return of any contributions from the 
spouse’s nonmarital assets to the other 
spouse’s nonmarital assets under this 
language. Specifically, they will argue 
that any contributions causing the appre- 
ciation of the other spouse’s nonmarital 
asset(s) was not intended as a gift and 
should be returned to that party. The 
application of this provision will, thus, 
likely be very limited because any active 
appreciation (appreciation as a result of 
acontribution of marital funds or marital 
labor) of the other spouse’s nonmarital 
asset is expressly defined as a marital 
asset under the statute which must be 
equitably divided between the parties.”° 
Conceivably then, this section will apply 
only to those situations where one spouse 
used clearly nonmarital income to benefit 
the other spouse’s nonmarita! asset(s). 
An example of a scenario that may occur 
under this provision is when one spouse 
used his or her income from the trust 
or other non-actively managed invest- 
ment source to pay for improvements 
or enhancements to the other spouse’s 
nonmarital asset(s) whether the asset is 
real estate, a business interest, or other 
type of asset and no gift was intended. 

Finally, in an abundance of caution, 
a claim should be made in the initial 
pleading for unequal distribution or 
enhancement of a nonmarital asset. 
Though the case law does not specifi- 
cally mandate that claims for unequal 
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distribution be specifically pled, prior 
case law provided that claims for special 
equity in fact needed to be specifically 
pled or were waived.” Accordingly, it 
is suggested that unequal distribution 
claims now be specifically pled. 


Burden of Proof 
Section 61.075 has further been 
amended to provide that the burden 
of proof to defeat the gift presumption 
is clear and convincing evidence.’ The 
new statute provides for a resolution 
of conflicting law among the districts 
as to the quantum of proof necessary 
to disprove the gift presumption. 
Historically, there was a conflict 
between the districts as to the burden 
of proof necessary to defeat the gift pre- 
sumption. Several courts ruled that the 
burden of proof to rebut the gift presump- 
tion was defined as beyond a reasonable 
doubt, including the Supreme Court in 
Lindley v. Lindley, 84 So. 2d 17, 21 (Fla. 
1955), the First District in Antonini v.An- 
tonini, 473 So. 2d 739, 741 (Fla. Ist DCA 
1985), and the Third District in Smith 
v. Smith, 597 So. 2d 370, 371-72 (Fla. 
3d DCA 1992). The Third District also 
adopted a preponderance of the evidence 
standard in Knecht v. Knecht, 629 So. 2d 
883, 886 (Fla. 3d DCA 1993), as did the 
Fourth District in Dix v. Dix, 400 So. 2d 
1294, 1295 (Fla. 4th DCA 1981) (reject- 
ing the court’s earlier statements that 
the standard of proof in special equity 
cases was “beyond a reasonable doubt”). 
Previous to Knecht and Smith, the Third 
District had adopted a clear and con- 
vincing evidence standard in Harrison 
v. Harrison, 314 So. 2d 812, 814 (Fla. 3d 
DCA 1975), as did the Second District in 
Abbot v. Abbot, 297 So. 2d 608, 609 (Fla. 
2d DCA 1974). The Second District in 


Abbot noted that since Lindley, a number 
of cases have retrenched from vigorous 
standards of proof.”* 

While the new statutory changes 
clarify the burden of proof, the quantum 
of proof now necessary to constitute 
clear and convincing evidence remains 
unresolved. However, the discussion 
herein may offer some assistance. 

Much of the focus of prior case law 
as to the question of overcoming the 
gift presumption has focused on fact 
patterns where one party claims the 
transfer was solely for probate reasons 
and the other party disagrees with 
that characterization. Under the clear 
and convincing standard as adopted by 
the legislature, it is unlikely that one 
party’s unsubstantiated testimony that 
the conveyance was for estate purposes 
would satisfy the standard. For example, 
in Kollar v. Kollar, 21 So. 2d 356, 358 
(Fla. 1945), the Supreme Court said 
that the husband’s conduct evidencing 
joint ownership cannot be overcome by 
the mere unsubstantiated claim, raised 
for the first time during a dissolution 
proceeding, that he never intended a gift 
to the wife at the time of the conveyance. 
In Hill v. Hill, 675 So. 2d 168, 170 (Fla. 
5th DCA 1996), the court stated that 
“(jn the absence of a written, contem- 
poraneous agreement that the deed was 
executed for survivorship purposes only, 
the husband could produce no better 
evidence than the testimony of the wife 
supporting his no-gift claim.” The hus- 
band, thus, unequivocally established 
his no gift claim.” It is likely then, that 
the clear and convincing evidence stan- 
dard would be satisfied by both parties’ 
agreement that a deed is executed for 
estate or survivorship purposes. It is 
equally clear, however, that a party’s un- 
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substantiated testimony, while perhaps 
meeting a standard of preponderance of 
the evidence, cannot meet the clear and 
convincing standard that is Florida law 
as of July 1, 2008. 


Personal Property Gift 
Presumption 

Effective July 1, 2008, the equitable 
distribution statute has further been 
amended to provide that not only real 
property, but also personal property 
titled jointly by the parties as tenants 
by the entireties, regardless of whether 
the parties acquired the property prior 
to or during the marriage, is presumed 
to be a marital asset.*° If a spouse claims 
to the contrary, he or she has the burden 
of proof to show the nonmarital status 
of the property.*! Accordingly, under the 
new statute, contrary to prior law, all 
entireties titled property, whether vehicle, 
security account, certificate of deposit, 
stock, bond, other accounts, or assets, are 
now are entitled to the gift presumption, 
and the burden of proof is on the party 
seeking to establish the asset’s continued 
nonmarital status and to argue that the 
conveyance was not a gift. 

To understand the genesis of the 
statutory amendment applying the gift 
presumption to personal property, a brief 
history may be instructive. In Archer v. 
Archer, 712 So. 2d 1198, 1200 (Fla. 5th 
DCA 1998), the court explained that 
the creation and maintenance of a joint 
tenancy in personal property was not 
enough to establish a presumption that 
a gift was intended. The court noted that 
while former §61.075(5)(a)(5) presumed 
a gift was established when a tenancy 
by the entireties was created as regards 
to real property, the statute created no 
such presumption in so far as personal 


60 THE FLORIDA BAR JOURNAL/DECEMBER 2008 


Ge 
Some of the Managed ‘available trom Wibiidge Legato 
» 
: 


property was concerned.*” In Crouch v. 
Crouch, 898 So. 2d 177, 183-84 (Fla. 5th 
DCA 2005), the court noted that the 
legislative silence in that regard sug- 
gested that any public policy relative to 
the creation of gifts by a spouse retitling 
property as entireties properly extended 
only to real property. However, the court 
in Crouch noted that in Beal Bank, 
SSB v. Almand & Associates, 780 So. 
2d 45 (Fla. 2001), concerning the rights 
of a creditor to garnish bank accounts 
jointly held by the husband and wife, 
policy considerations favored creating 
a presumption in favor of a-tenancy by 
the entireties when a married couple 
jointly own personal property.*? The 
court stated that it was for the legisla- 
ture to change the law in this area if it 
so desires. The Florida Legislature has 
now done so, abrogating prior law that 
the gift presumption did not extend to 
personal property in the divorce setting 
and reconciling these two areas of law. 


Interim Partial Equitable 
Distribution 

An additional significant change in 
the statute is that the statute now allows 
a court to order an interim partial equi- 
table distribution of assets.*° However, 
historically, a partial equitable distribu- 
tion was disallowed in Florida.* 

The new statute provides that if the 
court finds good cause that there should 
be an interim partial distribution, the 
court may enter an interim order which 
provides for a partial distribution.*’ The 
order can only be entered upon good 
cause and sworn motion establishing 
a specific basis for the award and why 
the matter should not be determined at 
final hearing.** Although “good cause” 
is defined under the express terms of 
the statute to mean “extraordinary 
circumstances that require an interim 
partial distribution,” the “extraordinary 
circumstances” contemplated are not 
discussed.*® Regardless of the circum- 
stances, a trial court making an interim 
partial distribution must 1) identify and 
value the marital and nonmarital assets 
and liabilities that are the subject of the 
sworn motion; 2) set apart the nonmarital 
assets and liabilities; and 3) distribute the 
marital assets and liabilities.” Further, 
an order making interim distributions 
must be supported by factual findings 
that refer to the factors enumerated in 


FS. §61.075(1)." An interim order must 
also contain specific written findings of 
fact and must set forth specific findings 
that the partial distribution will not cause 
an inequity or prejudice to either party 
with regard to either party to claim for 
support or attorneys’ fees.” Further, in 
any final allocation of marital assets and 
liabilities that follows an interim partial 
distribution, the trial court must account 
for and provide appropriate credit for the 
partial distribution that was previously 


ordered on an interim basis.** 

Several practical considerations under 
these provisions merit attention. First, 
regarding what constitutes “extraordi- 
nary circumstances” under the statute, 
it appears likely that a threatened 
foreclosure or immediate exigent threat 
of dissipation of assets will qualify. In 
Gay v. Gay, 604 So. 2d 904 (Fla. 5th DCA 
1992), for example, the trial court was 
faced with circumstances wherein there 
was imminent foreclosure of a mortgage 
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encumbering a large parcel of real prop- 
erty which apparently was a substantial 
portion of a marital asset of the parties. 
The district court concluded that a trial 
court should have the discretion to render 
such orders as would preserve an asset 
or its proceeds for alternate disposition 
for the benefit of both parties.‘ If the 
“extraordinary circumstances” language 
of the new statute is construed literally, 
run of the mill claims for interim distri- 
butions may well be denied. However, 
exigent circumstances, including foreclo- 
sure and immediate dissipation of assets, 
should qualify as “extraordinary circum- 
stances.” It is important to note, though, 
the key inquiry overlaying every decision 
under this section will be whether the 
distribution can wait until final hearing 
or whether the interim distribution will 
negatively impact the availability of an 
asset or otherwise cause prejudice to 
either party in a subsequent claim for 
support or attorneys’ fees. 

Second, based on the plain language 
of the statute that requires specific al- 
legations for a sworn motion, it is likely 
trial courts will have the authority to 
deny relief based on a facially insuf- 
ficient motion. However, it is equally 
clear that trial courts will need to con- 
duct a hearing or have stipulated facts 
to craft a legally sustainable order since 
the statute requires extensive findings 
of fact by the court regarding identifica- 
tion, valuation and distribution. 

Finally, though the legislature has 
sought to provide for an interim distri- 
bution in a dissolution of marriage pro- 
ceeding, the law precluding distributions 
in an action for separate maintenance 
would seem alive and well.*° Under the 
express terms of the statute, courts are 
permitted to enter an order after a peti- 
tion for dissolution of marriage is filed 
and served and before final distribution 
is made.* Notably, no mention is made 
of permitting a distribution in an action 
for separate maintenance. 

In conclusion, the four statutory 
changes correct significant inconsisten- 
cies and conflicts in Florida’s equitable 
distribution law and provide family law 
practitioners with the additional tool 
of partial equitable distribution. The 
new statutory changes abolish special 
equity, a doctrine whose usefulness had 
long passed. The doctrine was born out 
of necessity during an era in Florida’s 


jurisprudence when fault-based and 
gender-biased property distribution laws 
in dissolution actions could and did work 
to deprive otherwise deserving spouses 
of all property and alimony claims, and 
had become a historical anomaly that 
was inconsistent with the modern statu- 
tory scheme. The 2008 amendments to 
Ch. 61 abolish special equity to provide 
acoherent, consistent, and fair statutory 
construct for resolution of equitable dis- 
tribution claims in Florida dissolution of 
marriage actions. 

The statutory changes also provide a 
clear statement on the burden of proof 
necessary to overcome the gift presump- 
tion, reconciling the cases on the issue 
that were hopelessly in conflict. Addition- 
ally, the statutory changes reconcile the 
conflicting areas of law relating to titling 
of personal property, making the law in 
the debtor/creditor arena consistent with 
family law. Finally, the changes provide a 
new way for family law practitioners to 
resolve old problems through the concept 
partial equitable distribution. 
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FREE! WRITTEN REPORT IF CASE HAS 
NO MERIT! 

FREE! ON GOING CONFRENCE TUTORIALS! 
Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
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Automotive Forensic Services 


= Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


Disciplinary & Criminal Matters 


@ Allen S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation of 
attorneys and other professionals in criminal, 


TIMOTHY A. TOOMEY 
PROCESS SERVER 

420 PARK AVENUE 
LAKE PARK, FL 33403 


SERVE IT TOOMEY, LLC 
PALM BEACH COUNTY 


Phone: 561-707-2455 
Cell: 561-707-2522 

Fax: 561-882-9336 
timtoomey@bellsouth.net 


Disciplinary & Criminal Matters 
Continued 


administrative, and licensing proceedings. 
Mr. Katz is available to act as co-counsel 
in matters throughout the State of Florida 
in state or federal court, and gladly pays 
referring attorneys in accordance with Florida 
Bar Rules. Law Offices of Allen S. Katz, P. 
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During the insurance crisis, of the 1980s, commercial insurance companies 
stopped offering lawyers professional liability insurance in many states, 
including Florida. As a result, The Florida Bar created Florida Lawyers 

_ Mutual to assure the perpetual availability of lawyers professional liability 
insurance to Florida attorneys who meet and comply with responsible 
underwriting standards. 
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Lawyers Mutual is owned by its policyholders, governed by 17 directors, 
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